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UCH has been written and spoken in recent years on the sub- 
M ject of the policies, or alleged lack of policies, of the federal 
government in the field of domestic and international aviation. Diver- 
gent views on many questions involved are sincerely and tenaciously 
held by able men in private and public life. At the present time two 
separate commissions, one appointed by the President and one by the 
Congress, are charged with the duty of studying the entire problem.! 

The reports of these committees will undoubtedly help to clarify 
our thinking, and to reduce the number of future trials and errors. 
However, it is to be hoped that their members will bear in mind that 
it would be an audacious group indeed who would attempt today to 
prescribe a complete set of international and domestic air policies for 
the United States for the next generation, or even for the next decade. 
Our experience in the air world is still too limited, and the relevant 
circumstances are changing too rapidly, to make any fixed blueprint 
possible. 

The fact that for which we cannot yet hope to find quick or perma- 
nent solutions for most of the problems emphasizes the importance of 
one aspect of the situation that is too often overlooked. In the ever- 
changing field of aviation it is at least as necessary for us to consider the 
establishment of proper governmental procedure for the future formu- 


1 President’s temporary Air Policy Commission, appointed July 18, 1947: 
Thomas K. Finletter, Chairman; George P. Baker, Vice Chairman; Palmer Hoyt; 
Henry Ford II (succeeded by John A. McCome); and Arthur D. Whiteside. See 
Official Letter of Appointment, 14 JouRNAL OF AIR LAW AND COMMERCE, 364. 

Congressional Aviation Policy Board: Senator Owen Brewster, Chairman; 
Senators Homer E. Capehart, Albert W. Hawkes, Edwin C. Johnson, Ernest W. 
McFarland; Representatives Alfred L. Bulwinkle, Carl Hinshaw, Paul J. Kilday, 
Karl Stefan, Charles A. Wolverton. See Public Law 287, establishing the Board, 
14 JOURNAL oF AIR LAW AND COMMERCE, 365. 
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lation, development and execution of our air policies as it is to attempt 
now to forecast what those policies should be. The brief discussion 
that follows is devoted to this somewhat duller problem of organization 
and staff work, with particular reference to the merits and demerits 
of the present machinery established to deal with it. No attempt will 
be made to explore substantive policies except to the extent that they 
may be used to illustrate the necessity for a plan that will afford the best 
means of developing a sound federal aviation program, and modifying it 
from time to time as necessity or experience dictates. 


I, ExIsTING FEDERAL AGENCIES 

The difficulties that have confronted the United States in formu- 
lating its air policies have been twofold. The first arises from the 
very nature of the subject matter: the art is relatively new, its impor- 
tance has mounted and is still mounting in geometric progression, and 
precedents are of less value than they may at first superficially appear. 
The second is the result of the particular way in which aviation re- 
sponsibilities are divided among the various departments and agencies 
of the federal government. In order to appreciate this latter aspect it 
is not necessary to do more than to review the existing structure in 
brief detail. The table presented on the following page is doubtless not 
complete, but it will give a rough idea of the extent to which the in- 
terests are scattered: 

Perhaps the pattern shown by the table should be further explained: 

The existing federal machinery for the regulation of commercial 
air transportation is in large part embodied in the Civil Aeronautics 
Act of 1938. In general, its objectives are “the encouragement and 
development of an air transportation system properly adapted to the 
present and future needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the national defense.’” 
It is patterned in part after the Interstate Commerce Act and the Motor 
Carrier Act; the certification of routes, the regulation of tariffs, of inter- 
locking relationships and other economic matters present somewhat 
similar situations in the three forms of transportation. 

The 1938 Act, as modified by certain Reorganization Plans issued 
pursuant to the Reorganization Act of 1939, provides two major civil 
aviation agencies. The first is the Civil Aeronautics Board (the CAB), 
a quasi-judicial commission of five members, placed under the Depart- 
ment of Commerce for budgeting, accounting, personnel procurement 
and housekeeping purposes, but otherwise completely independent. 
It reports directly to the President, to whose approval are subject its 
decisions regarding the establishment of foreign routes for our inter- 
national carriers and the issuance of permits authorizing foreign air 
carriers to engage in air transportation within the United States. In 
other fields it exercises its defined jurisdiction free of the requirement 
of Presidential concurrence. Its most important functions include the 
2 Civil Aeronautics Act, Section 2(a); 49 USCA, §402 (Supp. 1946). 
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authorization of domestic and foreign routes, the prescription or 
approval of rates and rate practices, the fixing of air-line mail com- 
pensation, the approval or disapproval of various business relations 
between carriers, the determination of accounting methods, the in- 
vestigation of air accidents, the issuance of safety rules and regulations, 
and the making of standards for the issuance of airman certificates, 
aircraft-type production and air-carrier operating certificates. 

The other agency is the Civil Aeronautics Administration (the 
CAA), which is a part of the Department of Commerce and under its 
jurisdiction. The CAA plans, constructs, maintains and operates the 
Federal Airways System. It runs the airways traffic control system and 
many navigational facilities. It plans and carries out a program of 
fostering and encouraging the development of civil aviation through 
schools and colleges and elsewhere, it enforces the civil air regulations 
established by the CAB by examining, inspecting and rating airmen, 
aircraft engines, aircraft navigation facilities and airports, and it con- 
ducts applied research in aviation matters on a broad scale. 

In addition to the CAA, the Department of Commerce is also re- 
sponsible for and supervises the activities of the Coast and Geodetic 
Survey, which prepares air maps and charts, and the Weather Bureau, 
source of vital weather information for air operations.’ 

Our military (including naval) aviation is completely separate 
from civil aviation, and is now under the jurisdiction of the recently 
created Department of National Defense. Within that department the 
field is divided among the Department of the Air Force, the Depart- 
ment of the Navy and the Department of the Army. 

The Air Force includes all military aviation forces, both combat 
and service, not otherwise specifically assigned. It is organized, trained 
and equipped by its own officers. It is responsible for the establish- 
ment of the air forces necessary for the effective prosecution of war, 
except as otherwise assigned, and also for matters pertaining to the 
expansion of essential peace time components to meet the needs of 
war in the air. 

The Navy necessarily includes such aviation forces as are germane 
to the duties and operations of the fleet and the Marine Corps. These 
air units have in the past been organized, trained and equipped quite 
independently of the Army Air Forces. Naval air fields, air-crew 
training, aircraft procurement, maintenance and repair and a multi- 
tude of other aviation matters have been as separate from similar 
activities of the AAF as their civilian counterparts were separate from 





8 The extent to which the business of the Department of Commerce is today 
concerned in aviation matters is somewhat indicated by the appropriations for 
the current fiscal year. Out of a total appropriation for the Department of 
Commerce of approximately $191,000,000, $119,000,000 is earmarked for the CAA, 
$9,500,000 for the Coast and Geodetic Survey and $2,300,000 for the Weather 
Bureau. The air interests of the two latter offices are of course secondary to 
their main purposes. 
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both Army and Navy. The extent to which this will be changed under 
the recent reorganization of the national defense establishment remains 
to be seen. 

Under the new organization the Army will include the aviation 
organic to its own mission, such as artillery observation planes, liaison 
planes, and the like. 

Two other components of the new Department of National De- 
fense, both under the direction of its Secretary, are of importance in 
the over-all picture. The Munitions Board will plan for the military 
aspects of industrial mobilization (including aircraft production) and 
will maintain liaison with other departments and agencies in the fields 
of procurement, production and distribution. The Army and Navy, 
even in peacetime, are by far the most important customers of our 
aircraft manufacturing industry. The Research and Development 
Board will prepare and recommend programs and policies for research 
and development by the services themselves acting in connection with 
outside agencies. 

The Department of State has little relation to the domestic air 
activities of the other departments and agencies, but it plays an active 
and important part in our international air affairs. It has the responsi- 
bility of conducting all negotiations with foreign governments in the 
field of aviation—bilateral or unilateral agreements for commercial 
operations, agreements for military use of foreign airfields or other air 
facilities, and so forth. The requirements and principles involved in 
such matters may often be determined in large part by other civil or 
military agencies, but they must be coordinated with the State Depart- 
ment so as to insure compliance with the over-all foreign policies of 
the government. In addition, international aviation today is wedded 
to international affairs. It is an important instrument of our foreign 
policy, and the revolutionary changes that it is making in travel has 
had a much deeper effect on all international relations than is some- 
times realized. 


The United States’ member of the Council of the International 
Civil Aviation Organization (ICAO) is appointed by the President, 
but operates under the direction of the State Department. ICAO, an 
associated agency of the United Nations with a present membership 
of forty-two countries, was created as a result of the international 
aviation conference held at Chicago in 1944. It is taking the lead in 
the establishment of international standards and regulations for inter- 
national civil aviation; its work is of cardinal import to many of our 
departments and agencies interested in aviation matters. 

The Post Office Department and the Federal Communications Com- 
Mission are examples of other government agencies to which air trans- 
port is becoming of increasing import, or whose functions are of con- 
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cern to aviation. Mail pay, though no longer in the nature of a subsidy 
in the case of some airlines, is still lifeblood for many of them. The 
dependence of air operations on radio communication is obvious. 


To make the list at all complete there must be included two general 
fields which, while not parts of the federal government organization, 
constitute such a basic part of our national aviation picture as to make 
them of vital public interest. The first is the aircraft manufacturing 
industry; the second, our domestic and international civil airlines. 
The companies engaged in these enterprises are vested with a public 
interest to an extent which justifies government concern for and par- 
ticipation in their business. Proper coordination of certain of their 
functions and policies with those of the government departments re- 
ferred to above is as necessary in many respects as is coordination 
between the CAB and the State Department. 


II. PosstsLt—E DEPARTMENTAL REORGANIZATIONS 


There are various conceivable changes that might be made in the 
government chart which would reduce the total number of air agencies 
described above, and which theoretically would contribute to a more 
orderly and workable grouping of air activities and responsibilities. 
Most of them are not feasible today. More important from the point 
of view of the main topic under discussion, even if it were practicable 
to put them into effect they would not of themselves insure the formu- 
lation and coordination of over-all federal air policies. It may, never- 
theless, be worthwhile to spend a moment considering what these 
theoretical rearrangements could be. 


A single Department of Air. Brazil and Argentina, among other 
countries, have solved the problem of coordinating air policies by 
putting all federal activities in that field into one government depart- 
ment under a single Air Minister. This department includes in each 
case military as well as civil aviation, and on the military side the 
situation has been further streamlined by consolidating all army and 
navy air into a single air force. It is a good set-up in a country where 
the air establishments are as yet small, and one would guess that it 
would lend itself to the economical and efficient development of flying 
in Brazil and Argentina. It would not, however, be appropriate in 
the United States. For self-evident reasons the vital functions of our 
military air forces must remain within the sphere of the Department 
of National Defense. 


A single Department of Civil Aviation. There is more to be said 
for this type of organization from the point of view of our government. 
England furnishes perhaps the best example of such a department, 
within which are grouped all important government air functions ex- 
cept those that pertain to the Royal Air Force or to the Fleet Air Arm. 
The British Civil Air Ministry combines in itself the air activities of 























AIR COORDINATING COMMITTEE 411 


our Department of Commerce, the CAA, the CAB and to a certain 
extent the operations of our State Department in the international 
civil aviation field. The Foreign Office, of course, participates in re- 
lations and negotiations with foreign governinents, but to an outside 
observer it would appear that it has less to do with policy determina- 
tions than the Air Ministry. Coordination between the Civil Air 
Ministry and other departments in Great Britain is made at cabinet 
level. 

Although the formula has supporters in the United States there 
are rather persuasive arguments against it. In the first place it is 
doubtful whether civil aviation, important as it unquestionably is, has 
as yet reached a position that would justify representation in a cabinet 
that is traditionally as small as ours. Doubtless if there were a Secre- 
tary of Civil Aviation it would be logical for other interests to insist 
upon the creation of a Secretary of Rail Transportation or a Secretary 
of Communications. Our tendency has been away from, rather than 
towards, the creation of additional federal agencies. 


Secondly, this type of organization raises the very controversial 
question of the position of the Civil Aeronautics Board. If the Board 
is left outside the Department of Civil Aviation, and retains its pres- 
ent status as an independent agency, the creation of such a Depart- 
ment will not materially change the number of agencies we now have 
in the air field. If it is included there is danger that its quasi-judicial 
functions may become subject to political pressures. It is important 
that in such matters its independence be preserved. On the other 
hand, there are a number of duties of the Board that might safely 
be transferred to a regular administrative department — for example 
those relating to air safety. Much more important, however, is the 
question of the extent to which the Board should be allowed to make 
high level policy decisions, not necessarily involved in the areas of 
technical rulings or quasi-judicial determinations of private rights, 
without any control from above or coordination with other depart- 
ments. 

England is not so concerned with this latter complication, for in 
that country there is for all intents and purposes a single government 
air line; the English Department of Civil Aviation is free of many of 
the controversial questions that our numerous air transport companies 
bring to the doorstep of the CAB. 


A Single Department of Transportation. Such a department, if 
created, might include communications and shipping, in addition to 
rail, motor and air transportation. This pattern is followed in Can- 
ada and in France, and by a number of other governments. In this 
country it would be subject to the same criticism as that just made, 
magnified by similar problems that would arise in connection with 
other quasi-judicial boards like the Interstate Commerce Commission 
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and the Federal Communications Commission. However, the pro- 
ponents of such a plan believe that some day we will come to it. 


From the point of view of our air development there is a possibil- 
ity that civil aviation might find itself subordinated if it were only 
one part of a very large government department. It is feared that 
budgetary appropriations might be reduced when they came up for 
consideration in conjunction with those for many non-air purposes. 
Although those who believe passionately in the future of aviation in 
the United States hold no great concern on this score in the long run, 
it is very possibly true that in a Department of Tyansportation and 
Communications our civil air interests might not receive in the near 
future some of the attention that they now attract. 

A Single Department of National Defense. This has, of course, 
now been achieved. The National Security Act of 1947 provides for 
a National Military Establishment which includes the Department of 
the Army, the Department of the Navy, and the Department of the Air 
Force. Under the new machinery it should be possible to coordinate 
military air policies and functions and to eliminate certain duplications 
that have existed in the past. The 1947 Act also creates a National 
Security Council and a National Security Resources Board. The 
Council will advise the President with respect to the integration of 
domestic, foreign, and military policies relating to the national security 
so as to enable the military services and the other departments and 
agencies of the Government to cooperate more effectively in matters 
involving the national security. The Board will advise the President 
concerning the coordination of military, industrial and civilian mobili- 
zation. 

Although the creation of the National Military Establishment con- 
stitutes a great forward step, it will not eliminate the need for some 
type of organization to coordinate military air activities with all of the 
other air interests of the Government that have been outlined above. 


III. CREATION OF THE AIR CooRDINATING COMMITTEE 

With so many divisions of the government concerned, and vitally 
and properly concerned, in matters relating to the air it is not hard 
to understand the problem that has confronted the executive branch 
(quite apart from the inherent difficulty of the subject-matter itself) 
in formulating and recommending clear-cut aviation policies, or in 
coordinating action of the different departments and agencies within 
the framework of such policies as have been established. 

It has been traditionally and theoretically the function of the 
President to settle questions that involve conflicts or overlappings 
among the various departments. On major matters this has often been 
done through the machinery of the Cabinet and the Cabinet meeting, 
though the extent of the practice has varied greatly from administra- 
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tion to administration. The difficulty this procedure involves (and 
it is by no means limited to the aviation field) is due to the fact that 
the Chief Executive has never, at least in recent times, been able to 
use the Cabinet as a true staff agency. The Cabinet members are pri- 
marily occupied with the administration of their own departments 
and with political matters; they are in most respects in the position of 
field commanders rather than staff officers to their Commander-in- 
Chief. On most subjects coordination has been brought about by the 
President personally in informal conferences with department and 
agency heads, but because of the crushing demands on the President's 
time, and the absence of a Cabinet secretariat or a true policy staff in 
the White House organization, a deficiency has long existed in the 
executive branch of our government that has from time to time been 
pointed out by various official commissions and other students of the 
subject.* 

The problem is accentuated by the existence of the independent 
regulatory agencies created by Congress outside of the control of the 
President or of any of the administrative departments. In the field 
that we are considering the Civil Aeronautics Board is given by statute 
certain specific policy-making powers; their exercise is subject to Presi- 
dential concurrence only in the case of the establishment of foreign 
air routes and the issuance of permits to foreign carriers. As has been 
indicated, the Board’s independence on certain matters is important, 
but on others — and the dividing line is hard to draw — the result 
could be very confusing if the independent agency did not as a matter 
of comity fit major policy decisions into some over-all government pat- 
tern. 

A further complication, perhaps more apparent in the field of 
aviation than in any other, arises from the fact that as federal govern- 
ment interests and activities grow and expand many top policy deter- 
minations cannot be made without the specialized or technical knowl- 
edge that is not usually possessed either by the department heads, or 
by the President, or by any of his personal White House staff. 

During the war years in Washington one sometimes heard this en- 
tire situation referred to as the “breakdown” of the Cabinet system. 
The description was only partly accurate. It would be better to say 
that the business of government had become so intricate and many- 
sided that the old machinery (never really suited to the problem) had 
become outmoded and in need of modification and supplementation. 

It was interesting to see how the active minds of the men charged 
with administrative responsibility during the war years operated to fill 
the deficiency that existed. Informal interdepartmental conferences 
or coordinating committees, which had always existed from time to 
time to a certain extent, grew rapidly in number. With respect to 





* See for example, the 1937 Report of the President’s Committee on Adminis- 
trative Management. 
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certain matters pertaining to the conduct of the war which involved 
other departments besides the military more formal organizations be- 
gan to appear. One example was the so-called “Committee of Three,” 
which was in fact a panel of the cabinet consisting of the Secretaries of 
State, War and Navy. It met weekly to consider and decide, subject 
to presidential approval, top policy questions that arose with increas- 
ing frequency as the war progressed. A second example was the State, 
War and Navy Coordinating Committee (colloquially referred to as 
SWNCC) which consisted of an Assistant Secretary of State, the Assist- 
ant Secretary of War and the Assistant Secretary of the Navy. It dealt, 
for the most part effectively, with a multitude of questions not of a 
purely military nature relating to military government abroad, the 
administration of occupied areas, our relations with neutral govern- 
ments, and the like. 

The need for stop-gap coordination of this type was nowhere more 
obvious than in the field of aviation. The technical nature of the 
subject-matter made it particularly necessary to accomplish that co- 
ordination in a body of specialists, or at least in a group that had im- 
mediate and daily access to the specialists who knew their way around 
in the air. 

The initial step was an informal committee, assembled at the in- 
vitation of the Secretary of State, to prepare a statement of certain 
post-war air policies for the President. It operated over a period of a 
couple of years under the chairmanship of Assistant Secretary of State 
Berle, and included in its membership the Assistant Secretary of War 
for Air, Mr. Robert A. Lovett; the Assistant Secretary of the Navy in 
charge of Air Matters, Mr. Artemus L. Gates; the Under Secretary of 
Commerce, Mr. Wayne Taylor; and the Chairman of the Civil Aero- 
nautics Board, Mr. L. Welch Pogue. This committee met informally 
at irregular intervals and completed the specific assignment for which 
it was established. 

As time went on, however, each agency concerned felt increasingly 
the need of a more formal organization. This was particularly true 
in the case of the two armed services. “—The War Department and Navy 
Department secretariat, and particularly the Assistant Secretary of War 
for Air, foresaw without much difficulty a multitude of serious ques- 
tions pertaining to the eventual transition from war-time to peace-time 
conditions. Not the least of these was the matter of our rights in air- 
fields and airways constructed and utilized by the Air Forces, including 
the Air Transport Command, during the course of the war. Another 
related to the disposition of our surplus flying equipment, both civil 
and military, among the many potential and eager purchasers both at 
home and abroad. There were many others. In August 1944 the 
matter seemed of such importance to the Joint Chiefs of Staff that they 
dispatched a special memorandum to the Secretary of War and the 
Secretary of the Navy urging their “consideration of the need for the 
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establishment of an effective agency, possibly in the form of a National 
Aviation Council, which, subject to such action as may later be taken 
by the Congress, would advise the President on the formulation of the 
national policy in regard to post-war civil aviation and on its implemen- 
tation would coordinate the activities of all agencies concerned in 
carrying such policy into effect, and would perform such other relevant 
functions as the President might from time to time assign to it.” This 
paper reflected an earlier report made by the War Department on the 
same general subject. 


No further action was taken, however, until the early part of 1945. 
In the meantime the International Convention on Civil Aviation held 
at Chicago under the auspices of the United States demonstrated fur- 
ther that informal interdepartmental coordinating machinery, though 
it could be made to work on an ad hoc basis, left a great deal to be 
desired as a permanent mechanism. 


In January 1945 Mr. Lovett presented a memorandum on the entire 
subject to Mr. Harry Hopkins and later to the President. The Assist- 
ant Secretary of War for Air pointed out that there had been a tremen- 
dous increase during the previous year in questions relating to the 
broad field of post-war international aviation; that these questions 
varied from those concerning rights of transit and commercial entry 
of our aircraft operating overseas to the disposal of surplus military 
and civil-type aircraft on which the future of all the manufacturing 
industry depended; and that the majority of the problems arose in 
connection with the anticipated transition from war to peace-time 
conditions. He mentioned also the matter of determining national 
air policies and plans relevant to the international civil organization to 
be created as a result of the Chicago conference. The memorandum sug- 
gested the possibility of covering the situation, without the establish- 
ment of a new government agency and within the framework of exist- 
ing law, by taking advantage of the machinery provided by the War 
Mobilization and Reconversion Act of 1944. This Act indicated that 
Congress intended that the Office of War Mobilization and Reconver- 
sion should handle the over-all planning, the implementation of plan- 
ning and the coordination that would be necessary with respect to 
problems of the above type during the transition period. 


The specific suggestion was that there be created within the Office 
of War Mobilization and Reconversion an “Aviation Control Clear- 
ing Committee” to carry out, subject to the direction of the Director 
of War Mobilization and Reconversion and of the President, the 
duties set forth in Section 101 (c) of the Act in connection with avia- 
tion matters. These duties, under the Act, would include not only 
the making and carrying out of plans and the cocrdination of the work 
of the departments and agencies, but also the recommendation of 
appropriate legislation providing authority to carry out plans which 
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were developed but which were not authorized by existing law. In 
order to make certain that the interests, responsibilities and views of 
all agencies concerned were presented and fully considered, the Com- 
mittee was to include the Secretaries of State, War, Navy and Com- 
merce (or their Assistants specializing in air matters) and the heads 
of the CAB, CAA and any other departments or agencies regarded by 
the Director as having sufficient interest in the subjects involved. The 
Committee was to have a full-time chairman “of top calibre,” and an 
appropriate staff. In situations where disagreement arose among 
members of the Committee, the question in dispute was to be pre- 
sented to the Director for determination, subject to coordination with 
the President. 


White House reaction to the proposal was favorable, but it encoun- 
tered such strong opposition on the part of the State Department and 
the Department of Commerce that it was killed. These departments 
were fearful that the powers of the Director or of the Chairman of the 
Commission (who presumably would have been a deputy to the Direc- 
tor) might improperly infringe on their duties and responsibilities. 


The Office of the Assistant Secretary of War for Air, with the sup- 
port of its counterpart in the Navy, thereupon produced an alternative 
and necessarily weaker plan which eventually ripened into the estab- 
lishment on March 27, 1945, of the original Air Coordinating Com- 
mittee. Instead of an organization created pursuant to the Act of 
Congress above referred to, the Committee was brought into being by 
a joint Interdepartmental Memorandum signed by the Acting Secre- 
tary of State and the Secretaries of War, Navy and Commerce. The 
original members were William L. Clayton, Assistant Secretary of 
State, who was named as Chairman; Mr. Lovett; Mr. Gates; and Mr. 
William A. M. Burden, Assistant Secretary of Commerce. Mr. Theo- 
dore P. Wright, the Administrator of Civil Aeronautics, was appointed 
as the Committee’s Executive Secretary. The Chairman of the Civil 
Aeronautics Board would have been included in the original mem- 
orandum had it not been for the reluctance of that Board to permit 
one of its members to act for it, and because of the Board’s feeling that 
their statutory functions might be impaired by membership. However, 
within a few weeks, and at the request of the Board, the Chairman of 
the CAB was added to the Committee with the express understanding 
that the adherence of the Board to the project was necessarily subject 
to the reservation that it could not permit itself in advance to be bound 
to carry out recommendations made by the Air Coordinating Com- 
mittee which involved matters which were the subject of the Board’s 
quasi-judicial functions. 


The concern of the CAB on this latter point is a little difficult to 
understand in the light of the fact that one of the basic principles con- 
tained in the Interdepartmental Memorandum was that the ACC could 
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only take action by the unanimous consent of all of its members. Any 
one member could veto a decision. In this way the objections raised 
by the State and Commerce Departments to the earlier plan were dis- 
posed of. The theory was that after the Committee had unanimously 
recommended policy for or action by any department or agency on any 
subject submitted to the Committee, the necessary implementation 
would result from action thereafter taken by the individual depart- 
ments in accordance with the joint decsiion. 


The following subjects, listed in the Interdepartmental Mem- 
orandum “for early attention by the Committee,” are set forth at 
length to indicate the nature of the policy questions that had been 
piling up: 

In the International Field: International operating rights for 
American commercial and military aircraft; operating rights in 
United States territory for foreign commercial and military air- 
craft; rights to air bases and airways facilities, and construction, 
operation and maintenance thereof; foreign problems of the Air 
Transport Command and Naval Air Transport Service; assistance 
to be accorded to foreign governments and foreign airlines in the 
form of aviation training, technical advice, aeronautical equip- 
ment, airport construction, et cetera; establishment and operation 
of navigational aids abroad for the benefit of United States com- 
mercial and military aircraft; and instructions to be issued from 
time to time to the United States representative on the Interim 
Council of the Provisional International Civil Aviation Organiza- 
tion. 


In the Domestic Field: Designation and operation of federal 
airways; federal assistance to states and municipalities in estab- 
lishment of airports and facilities; safety regulations; search and 
rescue; communications; civil pilot training; and aviation edu- 
cation. 

The Committee so created immediately went to work. Its staff 
consisted at the beginning of a single full-time secretary, plus liaison 
agents furnished by the various departments. In general it was suc- 
cessful. Despite weekly meetings the volume of unfinished work 
multiplied. It adopted the policy of appointing special ad hoc com- 
mittees, consisting of specialists from the various departments, to ex- 
amine into and report on questions that could not be decided without 
detailed study. Some of its particular accomplishments will be re- 
ferred to below in more detail. Apart from the specific problems 
which it resolved or attempted to resolve, however, it was by common 
consent of the greatest value to its members and their respective de- 
partments because of the stimulus that it gave to their mutual educa- 
tion by frank and full discussions of each other’s problems. 


By the Summer of 1946 the work of the ACC had reached a point 
which made it apparent that it would be desirable to change its or- 
ganization and to strengthen its position. It was felt that the fact 
that its authority rested on interdepartmental agreement rather than 
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upon an executive order was a disadvantage. The matter was dis- 
cussed with President Truman, who upon the recommendation of the 
Committee issued Executive Order No. 9781 under date of September 
19, 1946, creating a new committee of the same membership as the 
original, with the addition of the Post Office Department as a regular 
voting member, and with provision that other agencies not regularly 
represented on the Committee might participate as voting members 
in connection with aviation matters of substantial interest to them. 
The Order specifically included the Bureau of the Budget as a non- 
voting member. The President added to the Committee’s responsibili- 
ties and strengthened its authority by directing that it ‘shall examine 
aviation problems and developments affecting more than one parttici- 
pating agency; develop and recommend integrated policies to be carried 
out and actions to be taken by the participating agencies or by any 
other government agency charged with responsibility in the aviation 
field, and, to the extent permitted by law, coordinate the aviation 
activities of such agencies except activities relating to the exercise 
of quasi-judicial functions.” 

In keeping the rule of unanimous vote, the Order also specifically 
provided for the submission of important questions to the President 
for decision when agreement could not be had among the members, 
but only after the heads of the agencies concerned had had an oppor- 
tunity to reconcile differences. Since the Order also directed the Com- 
mittee to submit to the President, in addition to an annual report, 
such of the Committee’s recommendations on aviation policies as 
might require his attention by reason of their character or importance 
the effect was to give the Committee considerably more authority than 
was possessed by its predecessor. The Committee was not made a 
part of the President’s staff nor was it dignified by being given a posi- 
tion as a sub-committee of the Cabinet, but it certainly moved in those 
directions by becoming the President's adviser on such aviation matters 
as fell within its scope. 

The revised Air Coordinating Committee made several important 
changes in its organization. It had become increasingly evident that 
the view of the aircraft manufacturing and air transport industries, as 
well as those of other private air interests, should be made known to 
the government through a recognized channel. None had existed un- 
der the earlier Committee. Accordingly there was created an Industry 
Advisory Panel composed of representatives of the Aircraft Industries 
Association of America, the Air Transport Association of America, 
the National Aeronautics Association, the Institute of Aeronautical 
Sciences, the American Federation of Labor and the Congress of Indus- 
trial Organizations. The Industry Panel was asked to serve in an 
advisory capacity with respect to all matters of joint interest except 
those in which, for security reasons, participation was not possible. 
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The Panel members were invited to submit their problems directly to 
the Committee and to attend the meetings of the ACC and its sub- 
committees at which these and all other problems affecting their inter- 
ests were to be discussed. 


Where the original Committee had organized ad hoc committees 
to solve each problem or group of problems as they arose, the new 
Committee organized a permanent Technical Division to coordinate 
technical problems in the field of air navigation within the jurisdiction 
of the ACC, an Economic Division to work with the ACC’s economic 
and political problems, and an Industrial Division to be concerned 
with the Committee’s problems in the field of research, development, 
production, supply and maintenance. 


The Committee also organized the so-called ICAO Panel and the 
Legal Subcommittee. The former is concerned, as its name indicates, 
with the development of general plans for the guidance of the United 
States Representative in the International Civil Aviation Organiza- 
tion. The latter coordinates and develops ACC’s views on legislative 
problems and develops United States’ positions with respect to con- 
ventions in the field of international private law. 


Under the Executive Order the original full-time staff of one Sec- 
retary has now been increased to a total of eighteen. ‘The present 
membership of the ACC itself consists of Mr. Garrison Norton, Assist- 
ant Secretary of State, as Chairman; Mr. James M. Landis, Chairman 
of the Civil Aeronautics Board, as Co-Chairman; Mr. William C. 
Foster, Under Secretary of Commerce; Mr. C. V. Whitney, Assistant 
Secretary of the Air Force; Mr. John M. Brown, Assistant Secretary 
of the Navy for Air; and Mr. Paul Aiken, Second Assistant Postmaster 
General. The Bureau of the Budget is represented by its Assistant 
Director, Mr. J. W. Jones. In cases where the foregoing are not able 
to be present at meetings, their places are taken by regular deputies. 
The Executive Secretary is Mr. John Sherman, formerly of the staff 
of the CAB. 


The Industry Advisory Panel is composed of Mr. Eugene E. Wil- 
son, Chairman (Chairman of the Board of Governors, Aircraft Indus- 
tries Association of America); Admiral E. S. Land (President, Air 
Transport Association of America) ; Mr. L. Welch Pogue (Chairman 
of the Board, National Aeronautic Association) ; Mr. Frank P. Fenton 
(Director of Organization, American Federation of Labor); Mr. R. J. 
Thomas (Congress of Industrial Organizations) ; and Mr. Frank Cald- 
well (Institute of the Aeronautical Sciences) . 


The organization chart on the next page will give a general idea of 
the way in which the Committee’s work is divided, and the extent of its 
sub-committees. It is obvious that it has come a long way since the 
tentative beginnings in 1944 and 1945. 
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IV. ACCOMPLISHMENTS AND FAILURES 

Before attempting to discuss the question of the future of the ACC 
and changes that might be made to enable it more effectively to accom- 
plish its purposes, it is pertinent to describe some of the subjects which 
it has dealt with effectively and to comment on situations where the 
machinery has apparently not worked as well. 

The Demobilization of the Aircraft Industry. As the war drew to 
a close it became increasingly clear to those concerned with aviation 
matters in Washington that serious policy questions would be raised 
by the sudden demobilization of the aircraft industry and its transition 
from war-time to peace-time conditions. The story of the phenomenal 
development of aircraft production between 1940 and 1945 needs no 
recapitulation here; neither is it necessary to elaborate the obvious 
truth, too often ignored, that no element in our future security is 
more important than the preservation of a strong and virile aircraft 
industry which will contain within itself the spirit, the technical skill 
and the personnel that will enable it again to expand to meet the 
Nation’s need if the call should come. 

President Truman, mindful of the situation, addressed a letter to 
the Secretary of War and the Secretary of the Navy under date of 
August 8, 1945, in which he said: “It is vital to the welfare of our 
people that this Nation maintain development work and the nucleus 
of a producing aircraft industry capable of rapid expansion to keep 
the peace and meet any emergency.” In his biennial report to the 
Secretary of War dated September 1, 1945, General of the Army George 
C. Marshall sounded the same note in more specific language. 

A survey study on the entire subject had been in progress for some 
time in the Special Projects Office of the staff of the Army Air Forces. 
Early in 1945 an informal interdepartmental committee was set up to 
coordinate the War Department’s views and plans with those of the 
Navy Department and the Department of Commerce. There was at 
that time no organization such as the Air Coordinating Committee, but 
after the latter’s organization the final report of the interdepartmental 
group was appropriately turned over to the ACC. It was approved by the 
ACC on October 22nd, 1945, and on October 29th was submitted to 
the Special Committee on Economic Policy and Planning of the Senate. 

This excellent report, after presupposing that its recommendations 
with respect to maintenance and dispersal of standby plants, stock- 
piling of critical materials, storage of general purpose tools, and re- 
search and development programs would be carried out, addressed 
itself to the problem of establishing for peacetime the lowest rate of 
military aircraft production that would insure the existence of a sound 
industrial nucleus capable of expansion to a full war basis. It was as- 
sumed, however, that we would have at least one year’s warning before 
the onset of an emergency. The report served its purpose of present- 
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ing a professional analysis of the entire situation, and it was widely 
used for the purpose of keeping an expansible aircraft industry in the 
forefront as a vital industrial preparedness problem. 


However, the recommendations of the report were not imple- 
mented. As 1946 passed and 1947 began the situation of the aircraft 
manufacturers became more and more critical. The industry pressed 
the Air Coordinating Committee to take the subject up again in the 
light of the changed conditions. ‘The Committee did so, and has dur- 
ing the past several months given it continuous attention. It created 
a special “Working Committee on the Aircraft Industry” which, in 
conjunction with the assistance of the Research Institute of Stanford 
University specially retained for the purpose, was put to work on a 
complete revision of the original report. In addition, it addressed a 
letter to President Truman under date of June 17, 1947, recommend- 
ing the appointment of a board of nationally prominent disinterested 
citizens to make a thorough investigation of the relation of the aircraft 
industry to the national defense and to our air transportation require- 
ments. It was pointed out that the over-all situation was far more 
serious than in August, 1945, and that the assumption of the 1945 
report to the effect that we could count on a year’s warning of any 
emergency could no longer be safely made. As a result of this recom- 
mendation the President appointed, on July 18, 1947, the temporary 
Air Policy Commission referred to at the outset of this article. The 
President expanded the objectives of the Committee beyond those 
originally suggested by the ACC, but stressed the importance of the 
subject which motivated the ACC’s request. 


The Air Coordinating Committee is to be commended for the 
steps that it has taken. The subject is a good example of the type 
of activity for which the Committee was designed, and there is real 
hope that its labors will bear fruit. Yet in reviewing the events since 
1945 it is fair to make two observations. First, the obvious importance 
of the problem might well have produced at an earlier date a more 
vigorous follow-up action with respect to the recommendations of the 
original report. Second, if the Air Coordinating Committee had the 
prestige and strength that its position deserves it might well have been 
possible for it to have done alone the very work which has now in part 
been turned over to a special citizens’ committee, and to have relied 
on the testimony of independent outside witnesses to rebut any criti- 
cism based on alleged special interests on the part of the particular 
departments concerned. The Executive Order makes it specifically 
one of the duties of the Committee to submit to the President its rec- 
ommendations on such aviation policies as require his attention by 
reason of their importance; one might question a practice whereby 
heads of government departments seek to discharge such duties by 
asking the appointment of still another committee to do the work for 




















AIR COORDINATING COMMITTEE 423 


them. However, under the political and other circumstances as they 
existed the ACC probably took the most effective action possible. 

The Work of the United States Representatives in ICAO. Under 
the Executive Order of September 19, 1946, the President made it a 
duty of the Air Coordinating Committee to recommend to the Depart- 
ment of State “general policy directives and instructions for the guid- 
ance” of the representatives of the United States in the International 
Civil Aviation Organization. These representatives include United 
States delegates to the Assembly and to all other meetings under the 
auspices of ICAO, as well as the United States staff permanently sta- 
tioned in Montreal. As indicated by the chart reproduced above, the 
Committee has set up a special panel which coordinates and reviews 
all work relating to ICAO performed by the various specialized di- 
visions and sub-committees of ACC. In addition the United States 
representative attends ACC meetings as an observer in order to keep 
in touch with the general background of our aviation problems. 

The activities and functions of the International Civil Aviation 
Organization are of interest to so many different government agencies 
that it is impossible to see how, as a practical matter, the United States 
Representatives could be efficiently and expeditiously informed and 
instructed without such machinery. The first United States represen- 
tative, Mr. Gerald B. Brophy, and his present successor, Major General 
Laurence S. Kuter, have both advised the writer that they attribute 
primary responsibility for the success of the United States’ participa- 
tion in the organization to the smooth functioning of the ACC. 

This does not mean that there are not improvements that could be 
made. The organization in Washington of which ACC is a part has 
on various occasions failed to implement decisions reached in ICAO, 
even when they have been in accord with ACC recommendations. The 
following example is given by General Kuter: 

At a meeting in Dublin in early 1946 ICAO’s North Atlantic Re- 
gional Division decided that thirteen weather ships should be con- 
tinuously located in the Atlantic to provide the weather observation 
aids to navigation and search and rescue services required for safe and 
efficient air operations. The ACC agreed, after deliberation, that this 
number was correct and that the United States would assume respon- 
sibility for seven and one-half of the proposed stations. With the con- 
currence of a special Treasury representative, the Committee decided 
that the stations would be operated by the Coast Guard. Accordingly 
our representatives made a corresponding commitment at a special 
conference in London. The United States has not only failed to live 
up to this commitment, but has actually reduced the number of 
weather ships supported by it from four to two. Perhaps this can be 
blamed on Congress for failure to make adequate appropriations; more 
probably it was the fault of the Treasury, and the ACC, for not seeing 
to it that the subject was pressed adequately and in good time. 
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The Air Coordinating Committee has itself no direct power to cor- 
rect such a situation because it is not an operating agency. Yet if its 
work is to be effective, some change must be made to make it possible 
for it to compel the responsible government departments to make every 
effort to carry out policy decisions entered into with the specific ap- 
proval of those very departments in ACC meetings. Very possibly the 
solution of the particular problem of the weather ships will be facili- 
tated by the dramatic rescue by one of them (the “Bibb’’) of all of 
the sixty-nine passengers and crew from a flying boat that recently 
made a forced landing halfway between Ireland and Newfoundland. 
But the ACC cannot always rely on such a stimulus to produce imple- 
mentation of its commitments. 


Development of United States Position on Multilateral Interna- 
tional Agreement Relating to Civil Air Transportation. The work of 
the Air Coordinating Committee in this field is really a part of its 
responsibilities to ICAO, but it is sufficiently important for special 
mention. It illustrates the manner in which the flexible ACC machin- 
ery can be adapted to bring to any situation that requires it the recom- 
mendations and assistance of the appropriate representatives of 
Congress and of the air transport companies. 


The entire subject of the proposed multilateral international agree- 
ment on commercial rights in international civil air transportation is 
too involved to permit a summary in this article. It will be recalled 
that after the refusal of most of the nations of the world to accept the 
multilateral air transport agreements proposed by the United States 
at the Chicago Conference in 1945, each country was obliged to nego- 
tiate a series of bilateral agreements with the governments of those 
other countries to which its commercial airlines extended, or to which 
they wished some day to fly. Although the bilateral pattern has func- 
tioned to date in a reasonably satisfactory manner, the governments 
of most nations with large air establishments have consistently main- 
tained that a single multilateral agreement is the desirable ultimate 
objective. It is hardly necessary to say that the varying situations and 
interests of the different countries have made agreement on the form 
of such an agreement a matter of the greatest difficulty. It has been 
only a little less difficult to reconcile the views of the various public 
and private interests in the United States. 


The Committee, through a series of meetings and conferences, and 
particularly by the hard labor of its Economic Division, has succeeded 
in producing a paper which sets forth a coordinated United States 
policy, including a draft of a multilateral agreement which would be 
acceptable to the United States. It has also approved a “brief” which 
is being transmitted by the Department of State to various United 
States Embassies explaining our position and providing arguments to 
be used as a guide for discussions to achieve support for that position. 
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The ACC report was compiled only after the air transport industry 
was given opportunity, through the Industry Advisory Panel, to ex- 
press its views and recommendations, and after discussions with ap- 
propriate members of Congress. 

In November of this year there is being held in Geneva a special 
meeting of the appropriate division of ICAO to consider again the 
entire question of a multilateral agreement, and, it is hoped, to reach 
a final conclusion with respect thereto. The Chairman of the United 
States delegation is the current Chairman of the Air Coordinating 
Committee. There is little doubt that if the United States delegation 
accomplishes its objectives, it will be due in no small part to the pre- 
liminary work of the ACC. 


The “Chosen Instrument” for United States International Com- 
mercial Air Transport Operations. Under Section 2 of the Civil 
Aeronautics Act of 1938 Congress has specified as being in the public 
interest “competition to the extent necessary to assure the sound de- 
velopment of an air transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the postal service, and of the national defense.” As is well known, 
there are articulate individuals, both within and without the govern- 
ment, who believe that a policy of competition is not well suited to our 
operations in the field of international air transport, and who advocate 
the establishment of a single company or a “chosen instrument” for 
that purpose. Proponents of this minority view support their position 
by citing the experience of England and other countries, and by 
various other arguments not here pertinent. 


The existing policy, of course, is one that can only be changed by 
Congress. In the course of its recent consideration of the McCarran 
Bill (‘A Bill to Amend the Civil Aeronautics Act of 1938, as Amended, 
to Provide for the Creation of a Consolidated International Air Car- 
rier for the United States, and for Other Purposes’’) , the Committee 
on Interstate and Foreign Commerce requested the views of the Air 
Coordinating Committee. The furnishing of recommendations on 
legislation is a specific function of the ACC under Executive Order 
9781, and the instance is an example of the value of the Committee in 
coordinating and expressing such opinions of the executive depart- 
ments. 

After detailed consideration and study, and after hearing argu- 
ments of air-line officials on both sides, the Committee advised the 
Chairman of the Committee on Interstate and Foreign Commerce that 
it was its unanimous judgment that the existing policy of competition 
should be continued. Its letter to Senator White stated: “Experience 
to date in both the economic and foreign relations fields warrants the 
continuation of competition between United States airlines in the 
international field. From the point of view of national defense, there 
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are no factors making a step to the chosen instrument necessary at the 
present time. It is considered that the stimulus to progress provided 
by competition should be maintained unless and until experience in 
the future might prove otherwise.” 


The proposed Bill was not reported out of the Committee. 


Determination of Future Commercial and Military Possibilities of 
Lighter-Than-Air Aircraft. Early in its existence the Air Coordinat- 
ing Committee took under consideration the question of what the 
policy of the Government should be with respect to the development 
of lighter-than-air aircraft. The Navy Department had advised the 
Committee in June 1945 that, on the basis of its experience and ex- 
periments before and during the war, it intended to take no action to 
initiate a program for the construction and operation of rigid airships 
for naval purposes, though if any other Department was interested in 
their development and construction for commercial purposes in the 
post-war period the Navy would be glad to give full cooperation. The 
subject was one of interest and potential importance to the Department 
of Commerce, the CAA, the CAB, the Post Office Department, and the 
Maritime Commission, as well, of course, as the armed services. When 
the matter came to the attention of the President he requested that 
the entire subject be turned over to the ACC for discussion and recom- 
mendation. 

It was obvious that if commercial development of airships was to 
be attempted, substantial federal subsidies would be required, and 
that this should not be done until an over-all government policy was 
formulated. The ACC appointed a sub-committee of technical experts 
who in due course produced a thorough study. After extended con- 
sideration the Committee concluded that the commercial possibilities 
of lighter-than-air aircraft were at the present time so limited that the 
public interest would not be served by the development of a lighter- 
than-air program through Government subsidized sponsorship. 


Facilitation of International Travel by Air Passengers. Anyone 
who has traveled internationally since World War II is well aware of 
the exasperating and delaying formalities and procedures that attend 
any crossing of a national boundary. In the case of a man progressing 
by air through a number of countries in a few days they may occupy a 
substantial percentage of his time, to say nothing of the delays incident © 
to his getting started on his trip in the first place. 

In November 1945 the ACC created a standing sub-committee on 
the facilitation of international passenger travel by air. Its functions 
are “consideration and recommendations with respect to existing 
or proposed laws, rules, regulations and procedures covering the fields 
of customs, immigration, police, public health and quarantine, military 
regulations, civil air regulations, passports and visas, fiscal and ex- 
change facilities, taxation, and airport charges.” The subject is a 
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further illustration of the manner in which the ACC can bring together 
for a common purpose a number of government agencies and other 
organizations, no one of which acting alone would have had the ability 
—and few if any the inclination—to take appropriate steps to simplify 
the lot of the air traveler entering or leaving the United States. In 
addition to the regular ACC member agencies, the United States Pub- 
lic Health Service, the Justice Department (immigration) , the Treas- 
ury Department (customs) and the Department of Agriculture (ento- 
mology and plant quarantine) were accorded full voting status in 
these discussions. The Committee also received cooperation from the 
Air Transport Association, the International Air Transport Associa- 
tion, the Committee on World Travel Aid, the International Chamber 
of Commerce, the National Federation of American Shipping, and 
various other organizations including, of course, the international air 
transport companies. 

It is not necessary to review the committee’s accomplishments; suf- 
fice it to say that much has been done and that a lot remains. Partic- 
ular progress has been made in implementing in the United States 
uniform international standards and practices recommended by ICAO. 


Dimensional Standardization. As international air operations in- 
crease the world becomes progressively a much smaller place. Differ- 
ences among nations and regions in terminologies such as those relat- 
ing to measurements of distance, speed or time, cause little confusion 
to operators of surface transport; in the air the misunderstandings that 
such differences may create can easily become a life or death matter. 
Advice from the ground to an aircraft in difficulties may vary consider- 
ably, depending on whether its distance from a given point has been 
furnished in miles or knots or kilometers, or whether the remaining 
gasoline supply was understood to have been given in liters or in 
gallons. The writer is familiar with a case where a fatal accident was 
only narrowly averted when a careless pilot flying on instruments over 
mountainous country assumed that altitudes on his chart were ex- 
pressed in meters instead of in feet. International standardization is of 
course a function of the International Civil Aviation Organization. 
However, if our weight in that organization is to be effective, an agreed 
United States policy is essential. The determination of such a policy 
is clearly an appropriate function for the ACC. 


This particular subject is one of those on which the ACC has so 
far completely failed to produce uniformity among its members. The 
failure has not been due to lack of time and study; a special ad hoc 
Committee has done the necessary research. The industry has been 
thoroughly canvassed and the question has been debated at length. 

There appear to be two schools of thought. The first, supported 
by the Department of Commerce, believes that the metric system is 
scientifically and arithmetically more adapted to the requirements of 








428 JOURNAL OF AIR LAW AND COMMERCE 


air navigation; that since a majority of the nations of the world use 
that system its global acceptance is inevitable, and no other is possible. 
Commerce argues that we should start now on a program of gradual 
conversion to the metric system on the principle that the sooner we 
start the sooner we will be completely converted. 

The other interested departments, including War and Navy, hold 
that an infant industry such as aviation should not try to set a standard 
which will inevitably affect many other industries as well. The armed 
services believe that unless the metric system is taught in our schools 
from the very beginning, the training problem in a national emergency 
will be multiplied many times. Our air lines are against any change 
from the English system because of the great expense involved in con- 
verting. They stress the fact that the English-speaking nations now 
operate about eighty per cent of all aircraft flown in the world today. 

With the United States sitting on the side lines because of this 
disagreement, the ICAO Assembly has adopted a resolution recom- 
mending the metric system. Final world standardization will not be 
accomplished until such time as the ICAO Council takes action, but 
our delay in making up our minds will give the metric nations a lead 
in all future council meetings where the matter is discussed. Of course 
if the views of the Department of Commerce prevail no harm will have 
been done. 

Aids to Air Navigation and Landing. Here again the ACC has not 
succeeded in bringing about a policy agreement among strongly differ- 
ing departments. The unresolved dispute has led Congress to make 
serious cuts in CAA appropriations for navigational aids. The Con- 
gressmen can hardly be blamed for not going overboard on such a 
technical subject when the Executive Departments are unable to agree 
on which of the two systems they favor. To the layman it may seem 
that we are left somewhat in the position of the undecided donkey 
standing between two haystacks. 

Again the subject is a technical one which need not be reviewed 
here. Basically the dispute is between the relative merits of GCA 
(Ground Control Approach) and ILS (Instrument Landing System) , 
or, more simply expressed, between radar and radio. Under the GCA 
system the control officer on the ground, with equipment that enables 
him to see on a radar screen the exact position of a plane, talks the 
blind pilot in to his landing. Under ILS, the plane carries radio 
equipment enabling the pilot to determine his position on the glide 
path. Some experts assert that the eventual and correct solution will 
be that both systems should be used, so that one will supplement the 
other as local conditions warrant. The only point made here is that, 
for one reason or another, the machinery of the ACC has not been 
adequate to produce a settlement of the controversy. 

This enumeration of examples of ACC operations could be pro- 
longed for many more pages. Perhaps it should include mention of 
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its sound advice against a taking over of the operations of TWA by the 
Government at the time of the prolonged strike by pilots of that 
airline, or of the fact that when the Constellations were grounded in 
1946 discussion in the ACC persuaded the War Department of the 
advisability of making a limited number of C54’s available for our 
international carriers so that they did not have to suspend important 
services. On the other hand there are cases in addition to those given 
above where the ACC has not been able to reach policy agreement on 
important questions, such as those involving disputes between the 
civil and military departments over the importance of “restricted” 
areas, and the operations of airlines in Germany. Differences of 
opinion have arisen, and still exist, as to whether or not the Com- 
mittee has the right to consider certain important policy questions 
which the CAB believes fall within its exclusive jurisdiction. How- 
ever, for our present purposes of indicating in a general way how the 
ACC functions, and how sometimes it does not function, it is believed 
that the foregoing illustrations are sufficient. 
V. STRENGTHENING OF ACC MACHINERY 

The above necessarily condensed discussion may furnish a back- 
ground for consideration of the principal questions indicated at the 
beginning of this article: Is some such organizational machinery of 
the kind provided by the Air Coordinating Committee necessary or 
advisable to enable the executive branch of the government to formu- 
late and coordinate its gradually developing air policies? If so, what 
steps, if any, should be taken to enable that Committee to perform 
those functions more efficiently? 

It is submitted that the answer to the first of these questions should 
be an emphatic affirmative. There is no immediate prospect of a re- 
duction in the number of government agencies and departments that 
have responsibility for, or a legitimate interest in, our over-all air 
policies. Even if a reorganization were effected—for example by the 
creation of a Department of Transportation—it would still be impor- 
tant to provide some administrative mechanism that would bring its 
policy makers into close conjunction with those of the Department of 
National Defense, the State Department, and other agencies which 
now participate in the Air Coordinating Committee. 


The point has been made that in the substantial majority of the 
cases that have been brought before the ACC the question involved 
has usually been one of the formulation of a policy rather than the 
coordination of conflicting policies previously adopted by the member 
agencies. If this distinction is important, it in no way lessens the need 
for the machinery. 

It is quite clear that the Cabinet itself is not an appropriate forum 
for the consideration and determination of the type of problem we have 
been considering except in unusual cases, and then only after pre- 
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digestion by the ACC or some similar committee. The top Secretaries 
have neither the time, nor in many cases the specialized knowledge, 
to enable them to assume such added burdens. We are probably a 
long distance away from the establishment of a Cabinet secretariat, 
or an appropriate White House staff, that could do the job better than 
it has been done by the ACC. Experience has demonstrated that to 
let each department or agency go its own way results either in travel 
in a good many directions at once or no movement at all. Particularly 
during the critically important years that lie ahead of us we must do 
all we can to encourage and stimulate concerted action among our air 
leaders, and to prevent any group from charting or pursuing a course 
that does not fit in with the best interests of the whole. 


The second question calls for a fuller answer. It can best be given 
by taking a square look at the weaknesses of the ACC’s present set-up. 


First, the Committee has no efficient way of settling acute differ- 
ences of opinion among its members. The form of organization orig- 
inally proposed in 1945 by the Assistant Secretary of War for Air 
would have remedied this lack by making use of the powers given by 
Congress to the Office of the Director of War Mobilization and 
Reconversion. It will be remembered that this plan was rejected 
because of the strong opposition of certain of the Departments. Under 
Executive Order 9781 the Committee is required to submit to the 
President “those important aviation questions the disposition of which 
is prevented by the inability of the agencies concerned to agree.” 
This of course furnishes a method of ending disputes, but as a practical 
matter since the Executive Order was issued no questions have actu- 
ally been taken to the President for settlement. When there is lack 
of uniformity the matter is usually allowed to drag along in a state 
of stalemate, perhaps with the hope that a compromise can ultimately 
be reached. Frequently it is finally reached only at the cost of sub 
stantial delay. 


Second, the Committee has no power of its own to implement its 
policy decisions and see that they are carried out. The theory of its 
operations has been that if all interested departments and agencies 
vote in favor of a certain course of action, one or more of those depatt- 
ments or agencies will have the power to take steps to ensure that 
action results, and will promptly of its own initiative exercise that 
power. This has not always worked out in practice. Neither the 
Chairman nor the staff of the ACC can in such cases do more than 
try to follow up and remind; it is not reasonable to expect them, or 
any other member of the Committee, to run to the White House with 
tales of the delinquencies of a fellow member. It is not easy to suggest 
a simple remedy for this situation because there are obvious reasons 
against the creation of an entity that would have the power to issue 
directives to established government departments. 
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Third, the Committee has no full-time Chairman. Its original staff 
of one Secretary has been expanded since 1945 so that now, as men- 
tioned above, it has a secretariat of eighteen with an Execu- 
tive Secretary in charge. The Chairman, however, is one of the 
Assistant Secretaries of State and the Co-Chairman is Chairman of the 
CAB. The regular duties of each make it impossible for either to give 
primary attention to the ACC. It is axiomatic in Washington that any 
“coordinating” committee operating under a rule that permits a veto 
by a single departments starts life under a handicap that inevitably 
retards its growth and effectiveness. When this disadvantage is in- 
creased by provision for a part-time chairman from one of the inter- 
ested departments it is the exception rather than the rule that the 
organization will live long and prosper. If one remembers the pressing 
work that has daily loaded the desks of such a chairman in his own 
department or agency, it is rather remarkable that the Committee has 
accomplished the results that it has. 

Fourth, and perhaps as a result of the other three defects, the Com- 
mittee has not held the position of prestige and strength that the 
importance of its subject-matter demands. The fact that primary 
jurisdiction over aviation matters is balkanized among several virile 
but totally separate agencies makes it necessary that the only coordi- 
nating organization have equal standing; it must conduct itself so 
that it does not usurp functions which by statute are made the duty 
and responsibility of the individual units, but it should be strong 
enough to command respect for its decisions and in one way or 
another ensure that they are complied with. It must, moreover, be 
so set up that it does not fall prey to the inertia that is so frequently a 
characteristic of the committee-type of organization. We need a driv- 
ing and continuously active national air-policy group; it will not be 
practicable for the President to appoint a temporary policy commission 
of private citizens each time a crisis arises. 

At the last session of Congress a bill (H.R. 2220) was introduced 
by Representative Hinshaw designed to cure the foregoing deficiencies 
and give a “National Aviation Council” (which would be the suc- 
cessor to the Air Coordinating Committee) a statutory foundation. 
The purpose of the Council was to be “unifying and clarifying national 
policies relating to aviation and the maintenance of adequate industrial 
resources required to keep aviation an effective instrument for the 
national security and the support of world peace, of adapting such 
policies to new circumstances and recommending revisions thereof and 
of monitoring and harmonizing the pertinent activities of the execu- 
tive branch of Government in accordance with such policies.” ‘The 
proposed Council was to have membership generally similar to that 
of the present ACC, but with the important addition of a full-time 
Chairman to be appointed by the President with the approval of the 
Senate. Provision was made for an Advisory Board of ten representing 
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air transport, the aviation manufacturing industry, labor, private flying, 
research and development and aeronautical education. The proposed 
machinery differed materially from that of the ACC in that the powers 
conferred upon the Council were to be exercised by a majority of its 
members. In addition, the Chairman was to be empowered to recom- 
mend to the President the establishment of policies without the ap- 
proval of other members of the Council. 

In the ACC’s report on the bill two major criticisms were made. 
First, objection was raised to the majority vote provision. Chairman 
Landis pointed out to the Interstate and Foreign Commerce Committee 
of the House that under such a procedure it might often be the case 
that the agency which is responsible for the execution of a given policy 
under consideration by the Council had been given that responsibility 
by Congress. This agency might find itself in the minority, and be 
thus required to carry out statutory responsibilities in a manner which 
it considered unwise. Aside from the probability of serious statutory 
conflicts, Chairman Landis felt that the responsible agency’s position 
on the issue concerning which it found itself in the minority might be 
derived in part at least from important considerations which lie out- 
side the field of aviation. In such a case he felt that the agency’s 
over-all policy might be determined by the National Aviation Council 
to the prejudice of the national interest. 


The second chief criticism by the ACC was directed at the pro- 
vision for the independent Chairman. It was felt that serious harm 
might result from the casting of a deciding vote by one who was not 
otherwise responsible for the operation of a federal agency and who, if 
the decision was adverse to him, could appeal the matter independently 
and directly to the President. The ACC stated that in its opinion it 
would be preferable for the Chairman to be selected from the Council’s 
agency membership and that all powers given the Chairman by the 
proposed bill should be centered in the Council. 


There is certainly merit to the first of these two objections. The 
validity of the second is more questionable. 


It is submitted that very serious consideration should be given to 
an amendment of the existing Executive Order so as to provide for a 
permanent Chairman of the ACC who would not be attached to any 
of the interested departmental agencies but would instead be a mem- 
ber of the White House staff and, in effect, a representative of the 
President. This would accomplish several results. It would give the 
work of the Committee the stimulus and continuity that can only come 
from the existence of a full-time head personally charged with the 
responsibility of making the machinery function smoothly and ex- 
peditiously. It would avoid the somewhat anomalous situation result- 
ing from placing this responsibility on a member of one of the de- 
partments whose interest in the field of aviation, while great, may be 
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no greater than that of various of the others represented on the Com- 
mittee.© A Chairman recognized as a representative of the President 
would give the Committee a prestige that it does not now enjoy in 
sufficient degree. It is fair to say that the mere fact that such an 
appointee sat at the head of the table would have a healthy effect on 
the energy of the representatives of the various departments in the 
performance of their share in the Committee’s work. 

In addition, such an arrangement would facilitate the settlement 
of disputes, and go a long way towards ensuring that decisions would 
be implemented by appropriate department action. The rule of the 
unanimous vote should be allowed to stand, but a simpler method 
should be provided for bringing important disputes promptly to the 
attention of the President so that where necessary they could be settled 
without delay. Likewise, in cases where a department was negligent in 
carrying out policies agreed to by its representative on the ACC, appro- 
priate action could be taken through the President’s office—in fact, 
in many cases the mere presence of a Chairman from the White House 
staff would of itself encourage rapid compliance. 

There are undoubtedly arguments that can be advanced against 
the foregoing suggestion. Chief of these is the contention that a full- 
time Chairman, sitting as the representative of the President, and with 
ready access to him, would bring about a situation where the heads 
of the various interested departments would be by-passed. This need 
not follow. If the position were filled by the right man he would take 
pains not to refer an important question to the Chief Executive with- 
out first discussing it with the cabinet member or members directly 
concerned, and without seeing to it that they had an equal opportunity, 
if they so elected, to present their views. 

It is not surprising to find that the provision of the present Execu- 
tive Order permitting disputes to be referred to the President for de- 
cision has not been utilized. As a practical matter dissident members 
of the ACC will not find the President able to reconcile or settle their 
differences unless he has a special assistant to analyze the facts for 
him and assist him in their consideration. No one can render this 
essential aid to the President better than a member of his own office 
who has attended all ACC meetings and who is charged with respon- 
sibility for the success of the Committee’s work. In essence the plan 
would tend to make the role of the ACC more nearly approximate 
the one that it is most logical for it to assume, namely that of a part 
of the President’s own staff. Just as the President presides at meetings 
of the Cabinet it would seem appropriate for his representative to 


5The appointment of an Assistant Secretary of State as Chairman of the 
original ACC in 1945 was due in part to the fact that at that time most of the 
difficult problems awaiting consideration involved international relations, and in 
part to the State Department’s view that it could not go along with the plan 
unless it held the chairmanship. Neither of these situations apply today, though 
a large number of the Committee’s cases still have an important element of 
foreign relations. 
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preside at meetings of groups that could naturally operate as sub-com- 
mittees of the Cabinet. It would probably not be wise to go so far as 
to give such a representative the right to exercise himself the powers of 
decision that are vested in the President; such a result could not, in 
any event, be brought about without legislation similar to that which 
delegated like power to the Director of the Office of War Mobilization 
and Reconversion. It would be sufficient to have as Chairman a man 
who had close direct contacts with the office of the Chief Executive 
and who would also not have particular affiliations with any one of 
the interested departments. 

A second argument against the plan is that it would transform the 
ACC into a new government agency, thus further increasing the already 
large number involved in the air picture. Again the objection hardly 
seems valid. The step would in no way change the basic principles 
upon which the ACC is organized. It would merely ensure the more 
efficient and more expeditious operation of its machinery without giv- 
ing it a single power or duty that it does not already have. 


Perhaps the basic underlying objection that is held, consciously or 
subconsciously, by those government departments which dislike the 
idea of a full-time Chairman is that he might bring about a situation 
that would tend to curtail their individual activities in certain ways. 
To state this objection is really to answer it. To the extent that such 
curtailment is necessary in order to bring about agreement on and 
enforcement of government-wide policies, it should be encouraged 
rather than discouraged. 

On the question of whether the ACC should be recreated by statute 
or continued on its present Executive Order status there does not seem 
to be any controlling argument either way. One of the obvious bene- 
fits that would result from such legislation by Congress is that it would 
undoubtedly give the Committee added prestige. In order, however, to 
preserve its important status as a part of the executive rather than of 
the legislative machinery it would be definitely preferable for it to be 
organized in such a way that it headed up to and reported to the 
President rather than to the Congress. 


It should be made clear that the comments in the foregoing para- 
graphs that may appear to be in some respects critical of the ACC are 
made only for the purpose of focusing attention on certain steps that 
might be taken to increase its present usefulness. Of the importance 
of continuing it in one form or another there should be no doubt; 
neither can anyone question the value of the contribution that has 
been made by its members and its hard-working secretariat in the two 
and a half years of its existence. It is to be hoped that its accomplish- 
ments will be recognized and its importance stressed by the two avia- 
tion commissions that will render public reports within the next few 
months. 
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There are few subjects more closely related to the future well-being 
of the Nation and its international relationships than those of civil 
and military aviation. Our air power must be the very cornerstone 
of our entire system of national defense. Equally important, it must 
be recognized that safe and rapid air transportation to all parts of the 
globe, available to all people, will eventually do more to create the 
international understanding for which we all yearn than many years 
of international conferences. The present generation may not live to 
see it, but the day will surely come when historians will record the fact 
that it was the air that finally brought the peoples of the world together. 
The United States is destined for many reasons to play a leading part 
in this great future development, and its own air progress must never 
be handicapped by lack of coordinated policies and clear-cut objectives. 
To a greater extent than is often realized, the success of a commanding 
general depends on the inconspicuous work of a well managed and 
energetic staff. 
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Washington State College, A.B., 1927; Harvard Business School, special 
training, 1944. Lecturer on air transportation at Northwestern and other 
major universities. Author of several papers on air transport economics 
before the Society of Automotive Engineers, American Management As- 
sociation, Institute of Aeronautical Sciences, etc. Co-author of the 
Nourse-Mentzer direct cost formulae in air transportation, widely used 
in aviation circles the world over. 


2 lee article concerns itself with a new and progressive concept 
of centralized planning and control for top management. The 
concept has developed into a going affair as a result of an obvious need 
in the growing industry of air transportation with its far-flung geo- 
graphical ramifications. Although this specific plan, as it is described 
below, is peculiar to one airline (United Air Lines), it is firmly be- 
lieved that several of the aspects of the plan are applicable to any 
transportation business whose operations take place over a wide area, 
but more particularly to air transportation. 


Reasons for Centralized Planning 


A large, modern airplane, with its great speed, is capable of gen- 
erating almost as many seat miles as a streamlined train or sixteen 
highway buses. Many times, this capacity is spread out in a long, 
thin line, stretching from tide water to tide water. Within the con- 
fines of this thin line must be fitted, just so, all the services offered 
to a number of ground points in a surprisingly short period of time. 
The fundamental nature of the business therefore requires highly 
coordinated planning processes and the standardization of these 
processes becomes vital to a widespread operation. 


Not only does the operation have geographical ramifications but 
volume of traffic moving over these route segments has expanded and 
will expand. This type of expansion alone will continue to mean that 
present practices and methods of handling this increased volume will 
become obsolete more rapidly than they will in an operation which 
has passed the dynamic stage. 


Air transportation is unlike many businesses which may operate 
as a separate entity, independently manufacturing a different product 
than other plants of the same corporation. Air transportation is com- 
posed of a multiplicity of small, widely separated plants (stations) 
but linked by swift transportation (the airplane), traveling person- 
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nel (the crew), and much exchange of information and communi- 
cation about the same things (the payload). 

As a result of gigantic global problems involving swift air trans- 
port, both the Army and Navy, during the war, recognized the need 
and set up central planning and control agencies. Certainly the 
peculiar global nature of the war, with its widely separated operations, 
pointed up to the Services the need for central planning much as it 
has done, in a much lesser way, of course, to the management of 
United Air Lines. United Air Lines’ program started several years 
before World War II. 

In the various planning functions, there is considerable over- 
lapping or “twilight zone.” It is definitely efficient to have such a 
situation organized under one head instead of spreading these func- 
tions out across the organization chart under several bosses of equal 
organization status. 


Broad Functions of Airline Management and Operation 


Regardless of the organization for operation, a commercial airline 
will be faced with major management planning functions as follows: 
Planning to maintain and fly its airplanes properly, to sell its services, 
to handle its payload, and to account for its operations. These major 
objectives break down into numerous “packages” and no two airlines 
break these responsibilities down in exactly the same manner. No 
matter how or what shape the organization for operation may take, 
each segment or division has certain economic planning and control 
functions common to all. 

The following arrangement of airline functions vs. organization 
elements indicates how one major airline is organized to carry out 
these basic operations of airline management. 


Organization 
Element Function 

Top Management* Policy, administration, and coordination. 

Economic Controls Economic planning with technical control. 

Operations Maintain and fly airplanes and handle payload. 

Passenger Service Passenger service planning with technical control 
for quality, quantity, etc. Handle food service. 

Traffic and Sales Sell passenger and cargo services, etc. Tariffs. 


Finance and Account for operations ; custodian of properties. 
Property 
Personnel Planning and technical control—personnel 
problems. 
Public Relations Sell services through good will. 
Law Legal planning and technical control. 
Medical Medical planning and technical control. 


* Includes President, Secretary of Corporation (who is also 
President’s assistant), and Vice President-Administration. 


Cost Aspects 


The cost of this planning technique, at the present time, amounts 
to about six-tenths of one per cent of the total operating cost of 
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United Air Lines. It is easy to develop almost astronomical dollar 
economies on paper with fair logic behind them when considering a 
scientific approach to planning problems. In actual practice, these 
sums often become ridiculous and do not stand up well. It is not 
the intention to make such boasts for the program described in this 
outline. By the same token, it would be equally ridiculous to assume 
that the economies inherent in this program would be less than the 
cost of the program. At the present time, United Air Lines has 
between 11,000 and 12,000 employees on its payroll. As the company 
grows, it is anticipated that the cost of this program wiil be reduced 
to less than one-half of one per cent of the total operating expense 
since the planning functions will not have to be expanded greatly as 
this growth takes place. 
Economic Planning and Control — Centralized 


This planning concept segregates a number of the “common-to-all 
functions” and sets them up in one place under one head to provide 
a plan and a service to all segments of the organization. It is dis- 
tinctly important to remember that the process to be described con- 
templates no operating functions in the field—activities are restricted 
simply to planning with technical or functional control; the admin- 
istration and implementation of the plans remain with the line 
organization. As such, the entire planning staff remains domiciled at 
headquarters, though many of its members do travel and work with 
others in carrying out various assignments. 


Line Organization — Assistance 


In those fields of activity where a great deal of study and research 
are required to formulate plans and policies, permanent part-time or 
even full-time help is assigned from the line organizations to assist 
the centralized group. This is particularly true in such areas as job 
analysis and evaluation, standards setting, methods work, airplane 
schedule planning, etc. After the plan evolved is adopted, these 
assigned experts remain with the line organization for implementation 
and follow-through purposes. They become the central planning 
group’s men in the field for further advances in use of the techniques 
established. 

Training Aspects 

The centralized planning group, furthermore, is used as a train- 
ing spot for individuals not only in certain highly specialized areas 
but also for young men with high potentials for supervisory and 
executive work. Nowhere in the organization does an individual get 
as concentrated a dose of business and operations problems in air 
transportation as he does in this work. Novices start, with good formal 
education only, to learn the planning techniques and later are chosen 
for either operations and functional supervisors or to carry on the 
work they have learned at headquarters in some highly specialized 
field at the operating level. 
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Development of the Planning Organization 


For air transportation, a relatively young industry, the develop- 
ment period of this management planning organization has been a 
long and healthy one. By virtue of this fact, its roots are deep and 
well placed. The development started fifteen years ago when the 
present president of the company had the foresight to see some of 
the ‘growing pains” which the industry was to face and moved to be 
in a better position to meet the situation. It reached its present stage 
only during 1945. It has taken on new planning functions only as 
organization size and complication have justified such expansion. 
Because of this gradual growth, it has expanded without causing 
internal friction or morale problems, assuming each new responsi- 
bility at the opportune time. The concept and the outline for the 
entire program was conceived and drawn up years ago, and it is still 
to be completed. 


I. ORGANIZATION AND OPERATION OF THE PLANNING UNITS 
Functions 


The “common-to-all” management planning functions selected for 
better airline management are as follows: 

Organization and job planning. 

Budgets and economic research (short and long range planning). 

Work analysis or methods and facility planning. 

Airplane schedule planning. 

Weight-space planning. 

Company regulations. 


Organization and Job Planning 
The central organization is divided into three small operational 

units: 

1. Organization Planning 

2. Job Analysis 11 people 

3. Job Evaluation 

Air transportation has been an expanding industry, having in- 

creased from 10,509 personnel in 1939 to approximately 68,616 today. 
Organization and division of responsibilities for 2,000 employees 
becomes completely inadequate for 12,000 employees. It becomes 
necessary in such a situation to move up behind oneself to bring the 
new horizons continually into view and plan accordingly. It has been 
found that organization study and planning, which fit new jobs and 
new responsibilities into the scheme of things, are co-partners. If one 
sets down job content, he also cumulatively defines and sets the 
limits of responsibility in organization. Job analysis is the constituency 
of organization. Based on this logic, organization planning and job 
work operate within United Air Lines under a superintendent of 
organization planning. This division is concerned with comprehen- 
sive organization planning and the establishment of a sound organiza- 
tion structure which will facilitate the effective management and oper- 
ation of the company. Through the use of organization charts and text 
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material, this division defines the functions and responsibilities of or- 
ganization elements, limits of authority, correct title, and the relation- 
ships between various parts of the company, fer the crystallization of 
duties and responsibilities is one of the principal means of realizing a 
coordinated company organization. 


Budgetary Control and Economic Research 


The central organization of this department is divided into four 
operational groups, all located at general headquarters: 


1. Forecasting and Planning 

2. Budgetary Control 

3. Route Research and Development 7 37 people 
4. Economic Research Library 


Combined in this organization are several closely allied functions, 
all pertaining to the current planning of future market, economic, and 
financial aspects of company operations. 

The objective of the Forecasting and Planning Section is to develop 
forecasting techniques and to provide periodic physical and financial 
projections of company activities. ‘These projections include estimates 
of general economic activity, industry and company traffic volumes, 
physical facility requirements, profit and loss, cash position and 
financial requirements. Sales quotas and detailed planning statistics 
are prepared for use by the line organization and by the Budgetary 
Control Division in implementing the work standards program 
developed by the Work Analysis Division. Estimates of daily revenues, 
expenses, and income are also the responsibility of this section. 

The objective of the Budgetary Control is efficient management 
of expenditures. The two major functions of this division are performed 
by the Budgetary Development Section, which develops techniques and 
procedures for effective budgetary control, and the Budget Operations 
Section, which carries on the day-to-day work of the division. 

The development group, a research body, provides the basic cost 
relationships, the processes and the measuring sticks which comprise 
the kit of tools which the operations group uses, in cooperation with 
the budget men in the line organization, in building the budget. 
Included in this function is the pricing of personnel requirements cal- 
culated by the Forecasting Section, which then becomes a major con- 
stituent of the expense budget. 

The operations unit prepares agendas, gathers information, and 
presides over meetings of the Budget Committee (composed of top 
officers of the corporation) . It also keeps records and minutes of these 
important meetings, assists the line organization in the preparation 
and revision of their operating budgets, etc. 

The Route Research and Development Section has as its objective 
the organization and presentation of factual data for the use of man- 
agement and for the use of government regulatory bodies in matters 
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affecting the economic expansion and development of the company. 
This section conducts research and presents recommendations to the 
Route Development Committee relative to company position and 
action before federal and state regulatory bodies. It prepares and pre- 
sents factual exhibits and testimony before such bodies. It provides 
information to management relative to regulatory developments in 
the industry and maintains complete company files of official route 
expansion and regulatory documents. 

The Economic Research Library maintains an extensive working 
file of reports, publications, pamphlets and clippings for the use of the 
personnel of the department. 


Work Analysis and Facility Planning 
The central organization is divided into four small working units: 


1. Facility and Layout Planning 

2. Work Standards Grou 

3. Forms a Control af yao 

4. Special Projects Unit 

The objective of work analysis and facility planning in air trans- 
portation is to foster and accomplish efficient work methods, including 
efficient design of work spaces in buildings, offices, hangars, etc. 

The Work Analysis staff is a group of highly specialized technicians 
but small in number. In an expanding air transportation, needs of 
this type of work are so great that the staff furnishes technical direc- 
tion, planning, and work guidance to the staffs of the line adminis- 
trations or departments concerned, who cooperate to furnish qualified 
individuals to accomplish the desired results. 

The Facility and Layout Planning Unit is responsible for the 
development of efficient work layouts in all new and remodeled work 
spaces in offices, buildings, and hangars. 

The Standards-Setting Unit is responsible for development of 
standard time allowed for accomplishing all routine tasks necessary in 
the operation of the airline. It develops the forms and the “know how” 
in standard-setting, which are the tools used by supervisors in charge 
of the many work groups and the Budgetary Control people to deter- 
mine allowed and budgeted manpower load. 

The Forms and Reports Control Unit is responsible for developing 
standards as to size, design, and paper stock quality, as well as quan- 
tity, of all paper forms necessary in recording the action and conduct 
of the airline. All forms, new and revised, must be checked and 
approved by this unit before they are used. It is also responsible for 
designing and controlling (eliminating duplication of data and in- 
formation) all routine reports necessary for the efficient operation 
of the airline. 

The Special Projects Unit is responsible for carrying out special 
studies and assignments, where there is an acute need, and as directed 
by Management. 
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When the scope of an assigned project is too great to be handled 
by the Special Projects staff, or qualified staff men in the line organiza- 
tion are not available, outside industrial firms may be called in to 
furnish manpower; and the work is coordinated by the Special Projects 
staff. This makes it unnecessary to staff this group on a “fire house” 
basis. 


Airplane Schedule Planning 


This little central planning group is composed of seven specialists 
and its work breaks down into three principal functions: 

1. Current Schedule Planning—next schedule change. 

2. Long Range Schedule Projects—including a four months’ 


forecast every month. 
3. Weight-Space Planning—next schedule change. 


The objective of this work is to coordinate with all interested de- 
partments, finally developing a system airplane schedule and space- 
weight plan satisfactory to all; and to produce and distribute these 
plans as a basis of scheduled operation for the airline. Inasmuch as 
the airplane schedule pattern is the “jig” upon which the product, 
air transportation, is fabricated, this division, though small in num- 
bers, performs extremely important work. 


The current schedule planning is carried on through the Schedule 
Committee, chairmanned by the planning office, and composed of one 
member from each interested administration or department. Recom- 
mendations for schedule changes are discussed, all problems affecting 
each department are brought to light, trip load factors, payload, and 
market statistics are scrutinized, and final decisions are made. These 
decisions are checked with the Vice President-Economic Controls and 
with the President’s office, if necessary, for policy. After this clearance, 
the time table is printed and distributed to all operational elements 
concerned. 


The person assigned to planning is responsible for developing and 
publishing tentative schedule patterns for each type of equipment sev- 
eral months in advance. This schedule forecast is used by station 
supervisors in planning workloads in advance and in accordance with 
the work standards set by the Work Analysis Division. 


The space-weight group is responsible for planning, through study 
of records and anticipated factors, the amount of carrying capacity 
which may be sold in advance, for passengers, mail, express, and 
freight. This is done by station, and charts are produced reflecting 
this planning which are distributed to all supervisors and stations 
concerned. This set of charts becomes the forward planning “Bible” 
on each trip out of each station for the entire operation. 
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Regulations Planning 

The Regulations Planning Group is centralized and its work breaks 
down into two units: 

1. Editorial 

2. Production 8 people 

The regulations of any organization contain its operating philos- 
ophy, policies, and rules of conduct. The Regulations Section is really 
the part of the Economic Planning and Control Group which is re- 
sponsible for putting in company legal form many of the plans evolved 
by other planning groups discussed previously. In addition to this, 
however, this group of writers and typists relieves the entire organiza- 
tion of editing and production details. This group is responsible for 
seeing that duplication of ideas and material is eliminated and that 
form and treatment of content are standardized. The editors work 
with staff men in the line organization, take rough drafts and ideas, 
re-edit, rewrite, and obtain proper approvals before turning the regu- 
lation material over to the production group, which is responsible for 
final production and distribution of regulations material throughout 
the organization. 

II. CoorDINATION IN CENTRAL PLANNING 
Twilight Zone 

The several divisions of the Economic Planning and Control Ad- 
ministration must coordinate and work closely with each other to 
accomplish the overall planning responsibility assigned to it. It is 
utterly impossible for the Work Analysis Division to complete a 
methods study or a procedural study without getting into an organiza- 
tion planning problem. Organization and methods work, therefore, 
mesh these two divisions of the group. The Budgetary Control re- 
sponsibility cannot be completed without coordination with the Stand- 
ards-Setting Unit in Work Analysis. Budget puts the price tag on 
the work standards. The short term budget forecasts must start with 
a market appraisal of the longer range planning unit in Economic 
Research. The Schedule Planning Group cannot do its work properly 
without consultation with Work Analysis on station time, airplane 
turnaround time, etc., nor without consultation with Economic Re- | 
search on markets. 

An Example of Coordination 

The business problem is the consideration, purchase, and putting 

into service of a fleet of new airplanes. 


1. Economic and Market Research starts out with a cooperative ef- 
fort with the Airplane Design Section of the Engineering 
Department (not a part of central planning) to determine type 
of equipment which may be available. Equipment size and type 
have a definite bearing on the market to be expected. 

2. Market Research forecasts the market at assumed tariff levels. 

3. The Schedule Division lays out the schedule pattern with the air- 
plane type or types to be available. This determines the number 
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of airplanes to be procured if all other factors, including net 
income, are favorable. 

4. The Budget Group then converts all into a physical and financial 
projection including physical factors (load factors, tonnage— 
bricks and mortar), net income, cash, expected balance sheet 
items, etc. 

5. At this point, all is ready for top management’s consideration. 
Of course, to this point, top management has been kept advised 
and the planning group has received policy guidance. 

6. The decision is favorable to proceed with projected equipment 
program, and contracts are negotiated for purchase and delivery 
of equipment from airplane manufacturers. Also, at this point, 
the expansion planning program is used in developing a financ- 
ing program with a group of banks and underwriters. The key 
members of the Economic Planning Group (as a planning service 
group) coordinate with the Vice President-Finance and the 
underwriters. 

7. The Airplane Schedule Division again checks with Market Re- 
search after airplane delivery schedule from factory is available 
and again begins to plan the utilization of the fleet. This is a 
continuing process because delivery schedules are subject to 
great change and so are market potentials. 

8. When the new service is imminent, its effect on organization and 
jobs is scrutinized by the Organization Planning Group. This 
process continues, also, through the initial use period of the new 

r fleet. Some experience is usually necessary before the real im- 
pact on jobs and organization is known. 

9. As soon as possible after the fleet is put into operation, the 
Methods and Work Standards Units begin their work; and then, 
last but not least, the results of this work are taken by the De- 
velopment Group in Budgetary Control for use in budget develop- 
ment. Also, new and changed regulations are necessary, coinci- 
dent with the operation of the new, faster, larger airplanes. 


The example just cited was chosen because the whole process 
involved a period of over two years and an expansion program of 
over $75,000,000, a large portion of which came from other than the 
company’s own operation. It involved the recent financing program 
of United Air Lines. The central planning group has devoted a 
tremendous amount of time and skill to this planning project. It is 
not yet completed, Point 9 still being in process. 
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A REVIEW OF SOME OF THE BASIC CONCEPTS UNDERLYING 
EXISTING AND PROSPECTIVE LEGISLATION* 


By Emory T. NUNNELEY, JR. 


General Counsel of the Civil Aeronautics Board; Harvard Law, LL.B., 
1933; member of New York Bar. Chairman of Legal Subcommittee of 
the Air Coordinating Committee; member, Legal Committee of ICAO. 
Formerly, member of United States Section of CITEJA; on legal staff of 
Civil Aeronautics Board since 1939; previously in private practice as 
associate in the law firm of Root, Clark, Buckner & Balantine, New York 
City. 


M* purpose in this discussion is to try to furnish some guidance to- 
wards an understanding of the basic principles and concepts of 
federal aviation legislation as it exists today, and to give some indica- 
tion of the more important of the changes which have been proposed 
therein. The very breadth of this subject of necessity dictates a fairly 
generalized discussion, rather than a detailed analysis, of the legal 
problems which arise under our federal aviation legislative pattern. 


This discussion will be devoted entirely to substantive problems 
arising under federal aviation legislation. In performing its functions 
in relation to the federal aviation program, the Civil Aeronautics 
Board also has its full share of procedural problems. These are, how- 
ever, in almost no significant respect peculiar to aviation law, but 
rather are essentially the same as those which confront all administrative 
agencies in the exercise of adjudicatory and rule-making functions 
under their respective statutes, and under the Administrative Pro- 
cedure Act. Consequently, the procedural aspects of federal aviation 
legislation will not be covered in this discussion. 


At the outset it may be useful to identify two terms to be used 
frequently. Throughout this discussion, the Civil Aeronautics Act of 
1938 which has, since its enactment in June 1938, been the basic 
charter of federal regulation of aviation, will be referred to simply as 
the “Act.” This legislation has now been on the statute books for 
nearly nine years without important amendment of its substantive 
provisions by Congress, and with very few minor modifications. 


The word “Board” will refer to the Civil Aeronautics Board, the 
five-member commission which is responsible under the Act for the 
economic regulation of air transportation, and for the adjudicatory, 





* This paper was originally prepared for and presented at the Aviation Law 
Institute of the American Bar Association held in April, 1947 at Milwaukee, Wis- 
consin. 
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rule-making, and accident investigation aspects of air safety regula- 
tion." 
EXTENT OF JURISDICTION OvER CiIviL AVIATION 
ASSERTED BY FEDERAL LEGISLATION 


The initial question which doubtless will be of interest is the 
extent to which jurisdiction over aviation has been asserted by the 
applicable federal legislation. Consideration of this matter necessarily 
divides itself between two aspects of federal regulation — safety and 
economic, as to which the degree of federal jurisdiction asserted differs 
quite markedly. 

Safety Regulations 


In the field of safety regulation, jurisdiction is asserted over air 
commerce which by definition includes all of the following: (1) all 
transportation of United States mail by air ; (2) the carriage of persons 
or property by aircraft for hire, or the navigation of aircraft in the 
conduct or furtherance of a business, in interstate or foreign commerce, 
whether such commerce moves wholly by aircraft or partly by aircraft 
and partly by other forms of transportation; (3) any operation or navi- 
gation of aircraft within a civil airway; or (4) any operation or naviga- 
tion of aircraft which directly affects, or may endanger safety in, 
interstate, overseas or foreign air commerce.” 

It is self-evident that federal jurisdiction asserted by the Act over 
air safety is very extensive. Any flight into or across a civil airway (a 
path through the navigable airspace of the United States established 
by the Administrator of Civil Aeronautics) ,* or which directly affects 
interstate or foreign commerce, or which may endanger safety in such 
commerce, is subject to federal regulation. This is the case even though 
the flight is wholly intrastate, and even though it only potentially en- 
dangers safety in interstate or foreign commerce. 

In 1941 the Board, on the basis of findings as to the increase of 
commercial operations and of aeronautical activity of the armed forces, 
concluded that “the operations of uncertificated airmen anywhere in 
the navigable airspace overlying the United States constitute a hazard 
to interstate, overseas, and foreign commerce,” and that “to protect 
interstate, overseas, and foreign commerce, it is necessary that all pilots 
and aircraft operating in the air space overlying the United States be 
certified.”* Accordingly, it adopted regulations requiring all airmen 





1 Reorganization Plans Nos. III and IV which became effective June 30, 1940, 
reallocated certain duties and functions under the Civil Aeronautics Act of 1938 
as between the Civil Aeronautics Authority and the Administrator of Civil Aero- 
nautics, renamed the former the Civil Aeronautics Board, and placed them both in 
the Department of Commerce, although the Board in performing its functions re- 
mained entirely independent of and in no way subject to the control of the Secre- 
tary of Commerce. Unfortunately, the Civil Aeronautics Act itself has never 
been revised to reflect these changes with the result that there has been consider- 
able confusion among those not intimately familiar with the workings of the 
civil aeronautics agencies of the government. 

2 Section 1(3), (20); 49 USCA 401(38), (20). 

8 Section 1(16); 49 USCA 401 (16). 

4 Regulations Serial No. 193, Title: Pilot and Aircraft Certificates Required, 
Amendment No. 135 to C.A.R., dated October 10, 1941. 
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and all aircraft flying within the United States to have certificates. 
These regulations were held to be within the power of the Board 
when contested by a pilot who had engaged only in intrastate flights 
not involving a civil airways, despite the fact there was no showing that 
such flights actually affected or endangered any plane in air com- 
merce.® 

It appears probable that the Board can issue any safety regulations 
which it, acting in its expert capacity, reasonably finds to be necessary 
to govern aircraft or airmen which otherwise would or might directly 
affect or endanger safety in interstate or foreign air commerce. Presum- 
ably any such findings by the Board will stand unless there is good 
evidence that the Board has acted in an arbitrary or capricious manner 
in making them. Nor would the courts seem likely to substitute their 
judgment for that of the Board, particularly in a matter affecting safety 
in a field as technical as aviation. 


Economic Regulations 

Turning to economic regulation, the federal jurisdiction asserted 
by the Act is not as extensive as in the case of safety in two important 
respects — it extends only to common carriage by air, and only to those 
actually engaging in interstate, overseas or foreign commerce. It does 
not in terms extend to any one who by his activities only affects or 
places a burden upon interstate or foreign commerce in the air. 

This more limited authority in the economic field results from the 
fact that Congress provided for economic jurisdiction only over “air 
transportation” which, as defined in the Act, means (1) the transporta- 
tion of United States mail, or (2) the carriage of persons or property 
as a common carrier for compensation in interstate, overseas, or foreign 
commerce, whether such commerce moves wholly by aircraft, or partly 
by aircraft and partly by other forms of transportation.® 

These existing differences between safety and economic regulation 
are primarily a matter of policy and not of constitutional limitation. 
The power of Congress to regulate economic matters is in principle 
just as extensive as that over safety. Undoubtedly the Act could have 
provided for federal regulation of contract as well as common carriers, 
and of economic practices and activities which directly affected, or 
would constitute an undue burden upon interstate, overseas, or foreign 
air transportation. 

There are two important problems which the definition of air 
transportation poses to the Board. One is the difficult determination 
in specific cases as to what is a common carrier and what is a contract 
carrier. Most lawyers are familiar with the complex factual issues 
frequently involved in making such a determination. Neither the Act, 
which contains no definition of common carriage, nor general practice, 
provide any definitive standard which can be laid along side a given 
air service to tell whether it is contract or common carriage. The same 





5 U.S. v. Drumm, 55 F. Supp. 151 (D.C. Nev. 1944), see also Rosenhan v. U.S., 
131 F. (2d) 982, 985 (C.C.A. 10th, 1942). 
6 Section 1(10), (21); 49 USCA 401 (10), (21). 
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general principles and standards appear applicable to air carriers as in 
the case of water carriers, motor carriers or other surface carriers.” 
Once the factual determination is made, the legal consequences are 
clear. The common carrier by air must comply with the fairly compre- 
hensive economic requirements of the Act and the contract carrier 
by air is wholly free from federal economic regulation. 

The second difficult problem is related to the legal status of a 
common carrier by air operating only between points within a single 
state. It is entirely improbable that any such operation will not, from 
time to time, carry persons or property moving in interstate commerce, 
only a part of the journey being on the intrastate carrier by air. Clearly 
such an operator is carrying traffic moving in interstate air transporta- 
tion as defined in the Act. But the economic requirements of the Act 
apply only to one who “undertakes . . . to engage in air transporta- 
tion.” ® Purely incidental and occasional carriage of an interstate 
passenger by an intrastate operator should not be regarded as under- 
taking to engage in air transportation. On the other hand, where 
any deliberate arrangements for the handling of through traffic which 
may be of interstate character have been made—the issuance of through 
tickets, interline reservations, or the like—the carrier has undertaken to 
engage in air transportation and is subject to the requirements of the 
Act. In between these two situations, there doubtless are many mar- 
ginal situations as, for example, where an intrastate carrier arrives and 
departs from the same airport as a scheduled interstate air carrier, and 
does in fact connect with and carry a number of passengers arriving or 
departing on the interstate carrier, but without establishing any 
through ticketing arrangements. Whether, or under exactly what 
circumstances, this will be held to be undertaking to engage in air 
transportation has not been formally before the Board or the courts. 
Despite the difficulties posed factually, however, it is clear as matter 
of law that an air service operating wholly within one state may under 
specific circumstances be subject to federal economic regulation. 


Proposed Legislation 


As might be expected, a good deal of attention has been given to 
the problem of federal as against state regulation of civil aviation. 
In 1943, the House Committee on Interstate and Foreign Commerce 
reported out a bill which extended federal jurisdiction over civil avia- 
tion in several important respects.® Safety jurisdiction was extended 
to air navigation, which was defined to mean the operation or naviga- 
tion of aircraft upon any airport in the United States or in the air 





7 A comprehensive discussion of this problem is contained in Neal, The Status 
of Non-Scheduled Operations Under the Civil Aeronautics Act of 1938 (1946), 11 
Law & Contemporary Problems 508. 

8 Section 1(2); 49 USCA 401 (2). 

® Report No. 784 to accompany H.R. 3420, dated October 20, 1948, Committee 
on Interstate and Foreign Commerce, House of Representatives, 78th Congress, 
1st Session. 
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space over the United States.1° Economic jurisdiction was extended 
by redefining air transportation to include carriage by air as a common 
carrier between any two places within the United States, or a place 
within and a place outside thereof.1! The Committee stated that the 
inherent nature of aviation required federal regulation of all air navi- 
gation and air commerce, and made findings to support the complete 
jurisdiction asserted.!? Provision was also made for the regulation of 
air contractors, which were defined to include all who carried persons 
or property by air for hire otherwise than as a common carrier."® This 
bill, which was in its later stages stoutly opposed by many state inter- 
ests, never reached the floor of the House. 

In the present Session of Congress,’* S.1 and H.R. 2337 similarly 
provide for the extension of federal regulation of safety to air navi- 
gation, and S.1 for federal regulation of air contractors. But no effort 
is made to extend economic regulation to all commercial movement 
by air, although in both bills interstate air transportation is defined 
to include carriage “in interstate commerce between places in the 
same state.” This latter apparently is designed to make clear the 
intention to regulate operations within a single state if carrying inter- 
state commerce. S.1 also makes reference to the vexing problem of 
the extent of exclusive federal jurisdiction by provision that “all 
rights respecting control of air navigation not herein specifically 
granted to Federal Government or an agency thereof are reserved to 
the several states.” 

Neither of these bills has as yet been accorded a hearing by the 
Congressional Committees to which referred. The jurisdictional pro- 
visions seem certain to evoke considerable difference of opinion when- 
ever that is done. 


ADMINISTRATION OF ECONOMIC REGULATION OF 
AIR TRANSPORTATION BY CAB 

Having reviewed the extent of federal jurisdiction, it will be of 
interest to examine in what manner it has been exercised. Such 
examination here will of necessity have to be limited to a few major 
aspects of economic regulation which it is hoped will provide a frame- 
work of reference for any further study that may be given to the prob- 
lems of economic regulation under the Act. 


Authorization to Engage in Air Transportation 
Section 401 of the Act makes it unlawful to engage in air trans- 
portation, that is, as a common carrier by air in interstate or foreign 
commerce unless possessed of a certificate of public convenience and 
necessity issued by the Board. The Board is directed to issue a cer- 


10 Sections 2(e) and 9, H.R. 3420, 78th Congress, 1st Session. 

11 Sections 2(g) (i) and (k), H.R. 3420, 78th Congress, 1st Session. 

12 Report No. 784 to accompany H.R. 3420, supra footnote 9, at page 8. 

13 Sections 2(b) (c) (i) and (k) and 7, H.R. 3420, 78th Congress, 1st Session. 
14 80th Congress, 1st Session. 
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tificate if it finds that the applicant is fit, willing, and able to perform 
the transportation properly, and that such transportation is required 
by the public convenience and necessity.’ 

With respect to the determination of fitness, willingness, and ability, 
the Board has laid down relatively simple tests, namely, whether the 
applicant has demonstrated (1) a proper organizational basis for the 
conduct of air transportation; (2) a plan for the conduct of the service 
by competent personnel; and (3) adequate financial resources to 
finance the operation. The Board looks, therefore, to the general 
ability and responsibility of the applicant to provide the authorized 
service. 

With respect to the determination of public convenience and neces- 
sity a more complex question is presented. Undoubtedly, it is one of 
most elastic yardsticks in use in public regulation. Only a detailed 
analysis of the Board’s actions in certificating carriers, and it has de- 
cided proceedings disposing of several hundred applications, would 
furnish any guide to the content of the phrase “public convenience 
and necessity” as applied by the Board, and even then it may be 
doubted whether any clear outline would emerge. In any event such 
a detailed analysis is not feasible in this present discussion.!¢ 

It may be noted, however, that the Board has emphasized that 
there are certain provisions in the Act which furnish general guidance 
in determining public convenience and necessity under the Act. Fore- 
most among these is the declaration of policy contained in Section 2 
wherein the Board is expressly directed to consider certain general 
standards in determining public convenience and necessity.17 Second 
are the provisions of the Act relative to government support of the 
development and maintenance of a sound air transportation system,'® 
and the resulting financial responsibility entailed in granting a certif- 
icate. Accordingly, among other considerations, the probable cost of 
a proposed operation to the government in mail compensation, both 
for the newly certificated air carrier and for any existing air carrier 
adversely affected by the new certification, has been a consideration to 
which the Board has given attention. This attention to cost to the 
government is noted here because it is a factor not usually present in 
the determination of public convenience and necessity in other fields. 

One other factor which has been important in the Board’s approach 
to problems of certification of new service and, indeed, an influential 
factor in the Board’s thinking in relation to a great multitude of prob- 
lems under the Act, has been a firm belief in the value of competi- 
tion. The Board has repeatedly emphasized the importance which it 
attaches to the existence of a reasonable amount of competition to , 


15 Section 401; 49 USCA 481. 
16 For a discussion, see Note, “Factors Considered by the Civil Aeronautics 
Board in Certifying Air Carriers,” 1946, Geo. Wash. L. Rev. 611. 
17 Section 2; 49 USCA 
18 Section 406(b) ; 49 USCA 486(b). 
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provide the necessary stimuli to more economical and efficient opera- 
tion, and to the development of new methods and techniques. The 
Board has recognized that under our system of private enterprise the 
needed incentives can only be provided by, and the results achieved 
measured through, the medium of competition and the comparative 
values which it provides. The function of regulation is not to provide 
a substitute for the incentives of competition, but to take full advan- 
tage of them by preserving, to the fullest extent consistent with needed 
economic stability, a climate in which the forces of competition will 
have an opportunity to operate. 

The Board’s reference to the factor of competition in the deter- 
mination of public convenience and necessity finds statutory sanction 
in Section 2(d) of the Act wherein the policy is declared that the 
Board shall consider as in the public interest “competition to the 
extent necessary to assure the sound development of an air transporta- 
tion system.”’!® 

The results of the application of the standard of public convenience 
and necessity are, of course, manifested in the certification of air serv- 
ices. In the domestic trunkline field there has been an increase in 
the certificated route miles from 38,911 miles in 1938 to 83,354 miles 
as of the present time. This expansion has been accomplished en- 
tirely by extending or adding to the routes of existing carriers, in many 
cases by the establishment of competition between points already pro- 
vided with air service. No new carrier has been certificated to operate 
in the domestic trunkline field, the Board having regarded the exist- 
ing 18 carriers as ample to provide all of the competition which was to 
be desired in that field. Additional carriers were deemed to constitute 
a threat to the economic stability of the existing carriers, and thus to 
create the prospect of increased requirements for government support 
without offsetting advantages. 

However, the pending Air Freight proceeding will again present 
to the Board, under circumstances requiring careful consideration, the 
question whether additional carriers should not be certificated in the 
domestic trunkline field.2° There have been consolidated in this pro- 
ceeding about 15 applications of new carriers for certificates author- 
izing air cargo service only. Any such services authorized would be in 
addition to the operations of the presently certificated operators who 
are authorized to carry both passengers and property, and who, at 
least partly in response to the stimulus of extensive contract operations 
by some of the air cargo applicants, have increasingly been endeavor- 
ing to develop their air freight business. Without in any way predict- 


1949 USCA 402(d). 

20On May 5, 1947, the Board promulgated Section 292.5 of its Economic 
Regulations by which effective June 10, 1947, it granted an exemption to certain 
existing carriers to permit them to engage in the transportation of cargo only, 
such exemption to last for each such carrier until any application for a certificate 
of public convenience and necessity by it shall have been disposed of. Regulations 
Serial No. 389, 12 Fed. Reg. 3079. 
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ing the result of this proceeding, I think it fair to state that one con- 
sideration, among a great many others, which will certainly receive 
attention is the contention that the competition of carriers whose prime 
interest is the development of air cargo may be a needed prod to the 
fullest exploration and development of the potentialities of that field. 
On the other hand, although no mail pay is requested by the air cargo 
applicants, there will be the question whether their efforts will deprive 
the existing carriers of a needed source of revenues and thus increase 
the mail needs of the carriers already certificated. 

A second class of certificated operations is the so-called feeder or 
local services. The Board has within the last year and a half certifi- 
cated some 10 companies to operate 11,529 route miles of local services 
in various areas throughout the country. All of these certificates are 
for three years only. In addition, 5 other applicants have been au- 
thorized to get certificates for 7,926 route miles upon showing that 
airports are available. None of the feeder carriers thus certificated 
has previously held any certificate from the Board. The Board was 
of the opinion that the development of the local and feeder services 
should be entrusted to independent interests which would devote their 
full energy and attention to the exploration of this new and admittedly 
experimental field. Accordingly, applications by trunkline carriers to 
operate feeder services have been denied. However, no direct compe- 
tition among the feeder lines has been provided for. In each case 
the feeder line has been given the only such certificate in the area in 
which it is authorized to operate. Competition will exist only in the 
matter of costs. The results achieved by each such carrier will un- 
doubtedly be compared with those of all other feeder lines in deter- 
mining mail pay, and probably in passing upon renewal of the present 
temporary certificates. 

One additional aspect of feeder line certificates may be noted. All 
of the feeder line certificates are limited to a temporary period of 
three years and their purpose is expressly stated to be experimental. 
The effort is to ascertain the possibilities of this type of service through 
actual operations. The issuance of such a temporary certificate having 
been upheld in court,” it would appear that the Board can under the 
test of public convenience and necessity find that an operation should 
be established, not only where there has been demonstrated on the 
record a probable need for such service by the public, but where the 
public interest in the development of our air transportation system 
makes it desirable to have a practical test as to whether a public need 
for such type of service exists and whether it can be economically 
furnished. 

With regard to the field of overseas and foreign operations, the 
Board has by its decisions increased the certificated route miles from 





21 Braniff Airways, Inc. v. Civil Aeronautics Board, 79 App. D.C. 341, 147 
F.(2nd) 152 (1945). 
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31,067 miles in 1938 to 175,368 miles at the present time. Apart 
from purely local trans-border operations between the United States 
and adjacent countries, the number of United States air carriers cer- 
tificated to operate in international and overseas operations has in- 
creased from two to eleven. Of these only one was a newly organized 
carrier, and in that case the Board has approved acquisition of control 
thereof by an existing domestic carrier. In all of the other cases the 
operator was new to the field of foreign operations, but had previously 
been established in domestic operations. 

The certification of competitive services in the international field 
has set the stage for one of the most significant legislative proposals 
now pending before Congress. This is the effort to replace the exist- 
ing legislative policy regarding competition in so far as the interna- 
tional field is concerned by a monopoly of all United States operations 
in international air transport vested in a consolidated United States 
international air carrier. Under this proposal a single privately owned 
company would be entrusted with the authority to operate all United 
States air services in international transportation throughout the 
world. In general, the proposed result would be achieved by merging 
into one company all existing U.S. international air services and trans- 
ferring to such company all properties now used therein. The consoli- 
dation would be accomplished pursuant to a plan to be advanced by 
one or more air carriers and approved by the Board. Typically, 25% 
of the stock of the new company would be issued to the domestic air- 
lines, 20% to the steamship companies and 10% to railroads. As to 
the remaining 45% of the stock, there would be no provisions govern- 
ing ownership, other than that no single person or company could 
own more than 3% of the total outstanding stock. Elaborate pro- 
visions for government regulation of this company are made. There 
are also provisions for several forms of government support of its 
operations. 

The Board is opposed to the basic policy enunciated in all of these 
bills, that is, the elimination of all competition among United States 
operators in international air transportation and the entrusting of 
operation of our entire worldwide air transport system to a single 
chosen instrument, and believes that the policy of regulated competi- 
tion as it exists today should be retained. This is also the view of the 
Air Coordinating Committee, which in addition to the Board includes 
in its membership the Departments of State, Commerce, War, Navy 
and the Post Office. 

It seems appropriate to mention briefly the status of non-scheduled 
common carriers by air in interstate or foreign commerce. These are 
clearly subject to federal regulation under the Act. However, in 
Section 416 (b) of the Act the Board is given the power to exempt 
from economic regulation any class of air carriers if it finds that the 
enforcement of the requirements of the Act with respect thereto would 
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be an undue burden by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such carriers. 

‘Under this section the Board has by regulation exempted from the 
economic requirements of the Act all air carriers which are engaged 
in non-scheduled operations, that is, irregular and infrequent opera- 
tions. So for the present such carriers are not subjected to federal 
regulation.” 

Compensation for the Transportation of Mail 

Another basic tenet of federal aviation legislation is the encourage- 
ment and development of a sound air transportation system properly 
adapted to the needs of commerce, the postal service, and the national 
defense. Although this finds many reflections in the provisions of 
the Act, certainly the most important is the provision in Section 406 
for government support of the development of such a system through 
mail compensation. This is important because the financial responsi- 
bility of the federal government which flows from the granting of a 
certificate has been a very influential factor in the resolution of many 
issues presented to the Board. 

The standard provided in Section 406(b) of the Act for the deter- 
mination of mail rates is “the need of each such air carrier for com- 
pensation for the transportation of mail sufficient to insure the per- 
formance of such service, and, together with all other revenue of the 
air carrier, to enable such air carrier under honest, economical, and 
efficient management, to maintain and continue the development of 
air transportation.”** 

The great majority of the problems which are presented to the 
Board in administration of this section are those which confront any 
administrative agency which has the task of fixing just compensation 
for a service rendered or for regulating rates to be charged. There 
are, however, two points worth noting because they illustrate to some 
degree the difference between a provision for compensation and one 
for government support. One is the emphasis in Section 406 (b) on 
the air carrier as the unit of measurement. It is the need of the 
carrier, and not any particular route or operation, which is to be con- 
sidered. This has found expression in two very different situations in 
the Board’s history. In one case the Board included in the compen- 
sation to be paid an air carrier on one route the need (deficit before 
mail pay) arising out of operations conducted without mail on a 
second route which the Board had certificated, but upon which the 
Post Office Department had refused to place mail until the Congress 
had made an appropriation covering such route.2* The rate when 
fixed was paid by the Post Office Department. 





22 On May 5, 1947, the Board promulgated effective June 10, 1947, a revision 
of Section 292.1 of its Economic Regulations applicable to Irregular Air Car- 
riers: Regulations Serial No. 388, 12 Fed. Reg. 3076. 

2349 USCA 486(b). 

24 Chicago and Southern Air Lines, Inc., — Mail Rates for Routes Nos. 8 and 
53, 3 CAB 161 (1941). 
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In the other case the Board held that it could consider excess profits 

earned in one division of an air carrier in determining need in a 

proceeding to fix the mail rate of a wholly separate division.” 

Thus, under Section 406 there has been given the Board the great 
responsibility of fixing rates of mail compensation for the certificated 
air carriers containing sufficient government aid where required to 
insure the development of air transportation to the extent required in 
the national interest. Air carriers are entitled to mail rates which 
are calculated to enable them to earn a reasonable over-all profit if 
they are honestly, economically and efficiently operated. 

An aspect of the Board’s administration of Section 406 (b) which 
merits brief note is emphasis on statutory standard of “honest, eco- 
nomical and efficient management.” Intelligent use of this standard 
appears to be essential to the administration of the “need” provision, 
if the natural tendency of such a provision to encourage laxity in 
cost control is not to prevail. The Board has long recognized its 
responsibility to seek every means of assuring an economical level of 
costs, and on the basis that they did not meet the requirements of this 
standard, either as to amount or as to character, the Board has on a 
number of occasions refused to take certain expenses into account in 
determining the need of a carrier. Here again, perhaps, the fact that 
the Board was dealing with a matter of aid as well as compensation 
may have permitted it a wider range of discretion. In any event, to 
date court review of any such action by the Board has not been invoked. 

Administration of such a standard to measure allowable expenses 
is always very difficult. No generally accepted yardsticks by which the 
efficiency and economy of a particular operation can be objectively 
measured have been evolved, and in their absence any judgment as to 
the reasonableness of certain costs is almost certain to prove highly 
controversial. No two carriers are entirely alike and there is always 
a plausible reason which can be advanced in explanation of higher 
comparative costs. ‘There are, however, two related steps in the ad- 
ministration of this standard, of efficiency and economy, the impor- 
tance of which has been generally recognized, but which should, in 
my opinion, be given even further practical application. Recent rate 
opinions of the Board appear to evidence a trend in this direction. 
One is the classification of air carriers for rate-making purposes,?° and 
the other is the development of standards for measuring comparative 
economy and efficiency. The practical difficulties of the foregoing 
steps are obvious. They require the development of comparative 
data and statistics which will be recognized and accepted as reliable 
standards of measurement. You are doubtless familiar with the many 
arguments which can be marshalled against the validity of any such 
comparative material as evidence in a proceeding. Nevertheless, it is 


25 Pan American Airways, Inc., Alaska Mail Rates, 6 CAB 61 (1944). 
26 The Civil Aeronautics Act expressly authorizes such classification: Section 
406; 49 USCA 489. 
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up to the economists, the analysts, and the engineers to provide the 
Board with the best possible bases for a comparative approach to classi- 
fication of the air carriers for the purpose of establishing class rates. 
Only in this way can the necessary incentives for economy and eff- 
ciency, and adequate rewards for the achievement thereof, be provided. 
There will remain a few small carriers, and certainly the entire group 
of feeder carriers for the time being, which will require substantial 
amounts of government aid and for which it may be necessary to con- 
tinue the fixing of individual rates. Nevertheless, even in these cases, 
the comparative standards should be used to the fullest extent possible 
to keep their allowable costs within the reasonable range of economy 
and efficiency. 

The Board has consistently sought by precept and by action to 
encourage the progress of the air carriers towards the goal of self- 
sufficiency—that is, the point at which no mail pay beyond that fairly 
compensatory for the mail services rendered and the mail facilities 
provided is required. During the war under the abnormal conditions 
prevailing, the great majority of carriers achieved that goal. But in 
1946, many slid back into the position of requiring very substantial 
amounts of mail pay to enable them to meet their need. The Board 
has fixed temporary rates for several such carriers giving them greatly 
increased mail pay, but indicating clearly that it regards the situation 
as temporary.?7 And the Board’s concern was indicated by the fact 
that in each such case it instituted an investigation into the carrier’s 
situation to determine what, if any, steps could be taken to overcome 
the increasing dependence of such carriers upon government.?® Each 
such carrier was required to study its situation and present a report 
to the Board as to what could be done and what plans it had to decrease 
its dependence upon government aid. These reports, if constructively 
done, may afford much insight into the problem of developing stand- 
ards of economy and efficiency. 


Acquisition of Control—Participation of Surface 
Carriers in Air Transportation 


Section 408 of the Act prohibits, unless approved by the Board, 
certain consolidations, mergers, and acquisitions of control.?® With- 
out spelling out in detail all of the specific transactions which 
Section 408 covers, in general it prohibits without approval all mergers, 
consolidations or acquisitions of control involving an air carrier and 
one of the following: another air carrier, a person controlling an air 





27 E.g., Order Fixing Temporary Mail Rate for Pennsylvania Cent. Air 
Order E-436, Apr. 7, 1947; Order Fixing Temporary Mail Rat West , s ‘a 
Order E-484, Apr. 29, 1947. eee eS 

28 F.9., Order Instituting Investigation and Requiring Special Report—Chi- 
cago & Sou. A. L., Order E-401, Mar. 24, 1947—Order Instituting Investigation 
oe Special Report—Pennsylvania-Cent. Air. L., Order E-437, Apr. 7, 

2949 USCA 488. 
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carrier, another common carrier, or a person engaged in any phase of 
aeronautics. 

The Board is directed to approve any such application, upon such 
terms and conditions as it finds to be just and reasonable and with 
such modifications as it prescribes, unless it finds that the transaction 
will not be consistent with the public interest. It is further pro- 
vided that the Board shall not approve any such transaction which 
would result in creating a monopoly and thereby restrain competition 
or jeopardize another air carrier not a party to the transaction, and 
that if the applicant is a carrier other than an air carrier, the Board 
shall not approve unless it finds that the transaction proposed will 
promote the public interest by enabling the applicant to use aircraft 
to public advantage in its operation and will not restrain competition. 

The second proviso of Section 408 (b) is undoubtedly the source 
of one of the most extensively debated legal issues involving that sec- 
tion and Section 401 which has come before the Board. This is the 
question of the extent to which the Act limits the entry of surface car- 
riers into air transportation. 

The legal situation of a surface carrier undertaking to acquire an 
existing certificated air carrier is clear. It must be able to show that 
it can use aircraft to public advantage in its surface operations. This 
phrase has been construed by the Board to mean auxiliary or supple- 
mental to the surface operations.®° A like proviso in Section 213 of the 
Motor Carrier Act has been similarly construed by the Interstate Com- 
merce Commission. 

In 1939 the Board under Section 401 granted American Export 
Airlines, a steamship subsidiary, a certificate to engage in foreign air 
transportation.** The Board at the same time dismissed an applica- 
tion for approval under Section 408 on the ground that approval was 
not required. On appeal by an intervening airline, the Court held 
that where a subsidiary of a surface carrier obtained a certificate to 
enter the field of air transportation, Board approval under Section 408 
of control of the subsidiary by the surface carrier was required, and 
remanded that portion of the case to the Board.*2 This was predi- 
cated upon the view that any other action would in effect render the 
law ineffective. The soundness of the Court’s reasoning seems open 
to serious question in view of the fact that the Board had ample op- 
portunity to pass upon the public interest aspects of the relationship 
in determining under Section 401 whether to grant the subsidiary a 
certificate. But, on the remand, it was the law of the case, and apply- 
ing it the Board found that the steamship company could not meet 
the test under Section 408 of use of aircraft to public advantage in its 


30 Acquisition of TACA, S.A., by American Export Airlines, 3 CAB 216 
(1941); See, Petition of American President Lines, J.td., et al., 7 CAB—(Order 
E-386, Mar. 19, 1947), at page 4 et seq. of mimeographe? opinion. 

31 American Export Airlines, Transatlantic Service Case, 2 CAB 16 (1940). 
wae American Airways Co. v. Civil Aeronautics Board, 121 F.(2d) 810 
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surface operations, and ordered divestment of control by the Steam- 
ship lines.** This was subsequently effectuated. 

Thereafter in other proceedings there was presented the question 
as to whether a surface carrier could apply for a certificate in its own 
name under Section 401 without having to meet the requirement of 
Section 408 (b) as to use of aircraft in its surface operations. In dicta 
the Board stated the view that “in determining the question of public 
convenience and necessity raised by the application of a surface carrier 
under Section 401 of the Act, we are required to consider, among other 
factors, the policy Congress specifically expressed in the second proviso 
of Section 408.” ** In other words, as a matter of law, a steamship 
company would be required to meet the test of the second proviso of 
Section 408 in order to get a certificate in its own name under Sec- 
tion 401 of the Act. However, in that and other proceedings the 
Board denied the applications of the steamship companies on other 
grounds.*® 

Very recently, pursuant to a petition by nine steamship companies, 
for an investigation of the problem the Board reviewed this subject 
once more.** On this occasion only one member adhered to the previ- 
ous view that there was in effect a legal requirement that the steamship 
company could be granted a certificate only if it met the requirement 
of use of aircraft to public advantage in its surface operation. The 
majority of the Board held that no legal requirement existed that it 
meet such test, but concluded that it was the Board’s duty to limit 
the entry of a surface carrier into air transportation to operations 
which would enable such surface carrier to use aircraft to public ad- 
vantage in its surface transport operation unless the record in the 
case were to reveal that the public interest required service by a 
surface carrier regardless of the circumstance that it was a surface car- 
rier. One member, in concurring, agreed that Section 408 did not 
constitute any legal barrier, but, unlike the majority, expressed no 
view on the policy generally of permitting surface carriers to engage in 
air transportation, which he felt should be picked out case-by-case. 

This is the present legislative situation, as the applicable provisions 
are interpreted by the Board in its administration of the Act. The 
steamship interests in particular have been active in contending for 
an opportunity to engage in air transportation without having to meet 
any special test for certification and committees of Congress have evi- 
denced considerable interest in the matter.3? Legislation clarifying the 





33 American Export Lines, Control of American Export Airlines, 3 CAB 
618 (1942), 4 CAB 104 (1948). 

84 Latin American Air Service, 6 CAB 857, 905 (1946). 

85 E.g., Northeast Airlines, et al. North Atlantic Routes, 6 CAB 319 (1945); 
Hawaiian Airlines, Ltd., et al., Hawaiian Case, 7 CAB 838 (1946). 

oe Petition of American President Lines, Ltd., et al. Note 30, supra. 

87 See Hearings Beftre Committee on Interstate and Foreign Commerce, 
House of Representatives, 80th Congress, 1st Session on Bills Relative to Overseas 
Air Transportation with respect to H.R. 939, 2851, 3079, 3134 and 3317. No 
committee report was issued during the 1st Session. 
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status of steamship companies when making applications under Sec- 
tion 401 of the Act may well be forthcoming. - There would appear to 
be no objection to legislation which simply called for a determination 
of a surface carrier’s application upon all the facts of the particular 
situation, including among others the fact that the surface carrier was 
engaged in a competing form of transportation. The potential conflict 
of interest, and the possibility of resulting detriment to the develop- 
ment of air transportation under certain circumstances, are not an 
inequality imposed on surface carriers by statute, but are inherent in 
the factual situation. It would appear to be undesirable, therefore, 
if any legislation were enacted which required the Board to ignore, 
as one factor to be considered the economic implications of the fact 
that the applicant was also engaged in a competing form of transporta- 
tion. 
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je spotlight is focused today on the problems of airline financing. 
The rapid communication and transportation provided by our 
airlines are recognized as essential parts of our economy and national 
defense. The financial health of so vital an industry is therefore a 
matter of national concern. 

The airline companies are still young and their capital structures 
in most cases are simple. At their inception the airlines were financed 
almost exclusively with private equity money. Modest numbers of 
planes were acquired with the funds of the operator or his backer who, 
generally speaking, was not a lender but a partner in the enterprise. Air 
transportation was a highly speculative venture and ordinary channels 
of credit were not available. Furthermore, the reputation of an indi- 
vidual airline was built almost entirely on its operating ability rather 
than on the quality of its business management. The small size of the 
operation did not require large amounts of working capital and ground 
equipment. 

As the airlines grew, they required additional capital which few 
individuals were able to provide from their own resources. It became 
necessary to look to the public for these new funds, and the tremendous 
growth possibilities of air transport provided ‘‘romance” in the eyes of 
investors. The public demonstrated a genuine willingness to participate 
in this growth without immediate compensation in the form of divi- 
dends. Asa result, it was possible to reinvest an unusually large portion 
of current earnings in the business. Later the process of equity financ- 
ing was facilitated in several cases by the use of convertible preferred 
stocks which, in effect, enabled individual airlines to sell substantial 
amounts of common stock above then prevailing market prices. 


TRENDS SINCE THE WAR 


Since the end of World War II, the airlines have entered a new 
phase in the evolution of their financial structures. They have been 
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faced with new capital requirements far in excess of anything exper- 
ienced in the past. For example, between the end of 1944 and the end 
of 1946, sixteen domestic airlines increased net fixed assets (including 
flight equipment as well as ground facilities) from $48.3 million to 
$213.5 million. Substantial additional amounts of net current assets 
were earmarked for capital outlays. Some airlines turned to the long 
term (10-20 year) debenture for sale to the public or to institutional 
investors as a means of providing at least a substantial part of the re- 
quired funds. This access to the long term money market was 
supplemented by medium term (4-7 year) bank credit. Lenders were 
willing to provide medium and long term funds because of the assur- 
‘ances of continued solvency for well managed companies provided by 
the Civil Aeronautics Act of 1938 and the widespread confidence in the 
persistence of growth in air transportation. Thus for the first time 
in their history the airlines were in a position to choose among several 
forms of financing. 


In seeking an appropriate balance between long term debt, medium 
term bank borrowing, and equity capital, the individual airlines have 
had several important factors to consider. These have related to fixed 
assets and fixed charges, changes in the performance characteristics of 
equipment, and what might be called the attitude of investors. 


Air transportation is not faced with the heavy fixed overhead ex- 
penses which characterize the operations of some surface carriers. The 
development and maintenance of airways and terminal facilities rep- 
resent expenses which to date have been borne largely by the public. 
Although in the future the airlines must expect to assume a proper 
share of these expenses, they are not the controlling element in costs. 
More important are those costs which relate to the type of airplane 
and scheduling of flights. In times of declining traffic variable costs 
such as gasoline, maintenance, and the wages of flying and operating 
crews can be adjusted to reduced schedules, thus bringing expenses 
in line with revenues. This flexibility of the business is greatly reduced, 
however, if heavy fixed charges in the form of interest and amortization 
payments are incurred through extensive borrowings. 


The principal asset of an airline is, of course, its fleet of airplanes. 
As more efficient, faster equipment is developed, the purchase price 
increases but not in proportion to the gains in earning power which 
can be realized. It is advisable to take advantage of even small im- 
provements in operating efficiency. This calls for a rapid and systematic 
turnover in equipment and for sufficient capital to enable an airline to 
pursue the development, acquisition, and introduction into service of 
more efficient models. The airline which is well equipped with liquid 
resources is obviously in the best position to assume a leading role in 
the introduction of new equipment. This advantage will ultimately 
demonstrate itself in lower operating costs and higher load factors. 
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Access to the capital market for additional preferred and common 
stock money is essential and it is evident that the airlines must take into 
account the attitude of investors and acquire the complete confidence 
of present and prospective stockholders. Control over expenses is the 
best evidence which management can offer to stockholders of its ability 
to meet declines in traffic without incurring serious losses. Interest 
on debt is one of the important expenses of business. In choosing be- 
tween long term bonds and shorter term bank borrowing, manage- 
ment must take this factor into account. The circumstances of the 
individual airline will dictate the type of borrowing to be arranged, 
but it can be stated as a general proposition that consideration should 
be given to bank borrowing in the event that the financing problem 
is created by the necessity of purchasing flying equipment, particularly 
if the fleet acquisitions are concentrated during a one to three year 
period. In this type of situation bank credit may be closely geared 
to requirements, with amortization over the life of the equipment 
purchased and with minimum interest charges. If the need of the 
airline is for capital to be invested in ground facilities, additional work- 
ing capital, or other long term requirements, the long term bond may 
be appropriate for part of the cost. However, the advantages of equity 
capital for permanent requirements should be apparent. 


PROBLEMS OF FUTURE FINANCING 

At this writing, investors are convinced that air transport operations 
are not on a stable basis. Awards of new routes, changes in competitive 
positions, problems of expense control, and heavy capital requirements 
for new equipment combine to establish the still speculative nature of 
an investment in the industry. The offsetting attractions are the antici- 
pated rate of growth and reinvestment of earnings. Retaining investor 
confidence in this long range outlook and the creation of a favorable at- 
mosphere for airline equity financing can be accomplished best by 
conservative financial policies and continued demonstration of effective 
expense controls. 

Thorough financial planning may obviate the need for an airline 
to carry a permanent debt load. If an accurate estimate can be made 
of aggregate capital requirements after the passing of the major phase 
of the expansion program, bank credit can be planned for peak 
financing while equity securities plus retained earnings provide the 
permanent funds for the enterprise. There are, of course, times when 
unfavorable market conditions make it necessary to offer senior securi- 
ties. If this is a temporary situation, convertible debentures or pre- 
ferred stock can be advantageously employed. The use of long term 
debentures in order to appeal to certain types of institutional investors 
need not conflict with this basic objective if sinking funds are ade- 
quate and advantage is taken of subsequent opportunities to retire such 
debt from the proceeds of new equity issues. 

The financial problem of each airline is unique; one formula can- 
not be applied to all cases. Circumstances will inevitably vary because 
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of differences in initial financial positions, in equipment programs, and 
in new route development. Because the rate of turnover in fixed assets 
is unusually rapid, the timing of all phases of an expansion program 
becomes of great importance. There can be no substitute for careful 
planning and control of expenditures in making a financial program 
work out effectively in practice. 

A great deal of controversy exists concerning the percentage of 
debt than can be carried safely. There is a tendency for fear of debt to 
force some companies to operate occasionally on dangerously marginal 
standards of service. On the other hand, creation of debt which cannot 
be liquidated from depreciation and net earnings with a good margin 
for contingencies places serious obstacles in the way of an airline’s 
progress. Offering security for the debt or having the R.F.C. as the 
lender does not change the facts pictured in the income account. Ac- 
tually, the risks involved may be such that the lender is entitled to the 
extra protection afforded by specific security but the existence of such 
specific pledges of assets may create serious obstacles to a highly desira- 
ble refinancing or merger program. 

Air transport companies must now take all such factors into con- 
sideration. Although the’ industry has not yet had a stable period 
in its life, there is enough experience upon which to base sound finan- 
cial planning. This should be undertaken with serious and continuous 
attention to all of the elements, bearing in mind that stockholders and 
lenders, both present and prospective, are appraising the airline 
industry and the individual companies in comparison with other in- 
dustries whose characteristics are known and whose earnings record is 
well established. In this comparison the airlines must make a favorable 
showing if they are to compete successfully in the capital market for 
the funds which they will surely need during the expansion period 
which lies ahead. 
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) > ean the year 1947 the number of airports in the United States 
will be increased by over 1000. On August 4, 1947 the revised 
program for airport aid under the Federal Airport Act of 1946, in- 
cluding the previous expenditures under appropriations made by 
Congress in 1946 and 1947, was announced by the Civil Aeronautics 
Administration. The revised program will affect nearly a thousand 
selected airports. 

Both of these facts point, among other things, to a renewed need 
for consideration of some of the management aspects of both new and 
old airports, whether municipally or privately owned. Airport man- 
agement has suffered too long from a lack of good business princi- 
ples. Effective business management of airports has been the excep- 
tion, not the rule. The situation may have been complicated some- 
what by the fact that many airports are operated municipally rather 
than as private enterprises. Business management principles, however, 
are the same in both cases, though organization forms differ and the 
efficiency of the management is not always comparable. 

Since the long-run trend in the case of the larger airport is toward 
municipal ownership and operation, the first three sections will be 
concerned with the general forms of operation, types of administra- 
tion, and management details of municipal airports. The final gen- 
eral section will deal with some management details which are applica- 
ble to both the private and municipal airport. 


I. GENERAL ForMs OF MUNICIPAL AIRPORT OPERATION 


Department Management. The basic principles of business admin- 
istration tend to become obscured when new projects are fitted into a 
plan of municipal activity. Inasmuch, however, as municipal airport 
operation is a public business, procedures for conducting that business 
should conform to the principles of public administration. It is not 
possible, except by legislative act, to disassociate the management of 
the municipal airport from the normal city government channels. In 
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the usual situation, the city council is the legislative body which con- 
trols the airport and airport expenditures, while the city mayor has 
general administrative supervision of the airport department and is 
responsible for its operation. Under such circumstances airport opera- 
tions may be assigned to an existing municipal department or a new 
and separate department may be set up. In either case, an executive 
head and an effective type of organization are needed to do the job 
required. To be successful, any airport, regardless of its type of 
administration, must be comprehensively planned, functionally de- 
signed, economically constructed, and soundly administered. 

Lease Management. The alternative to the municipally-operated 
type of airport management is to lease the port to a fixed-base operator. 
The essential characteristic of this type of operation is the leasing of 
the airport to an individual, a partnership, or corporation, to oper- 
ate in return for a rental on a fixed sum basis or on a percentage 
arrangement. This method of operation is the quickest way to start 
activities on a new airport. It makes for a minimum need for mu- 
nicipal supervision and may be cheaper, in the early stages particularly, 
for the municipality. 

An operator, when a lessor, being in business for himself, may be 
inclined to expect too much from the publicly-owned airport. He 
may believe that he should be completely protected against the en- 
croachments of itinerant operators and that the services he provides 
should be reciprocated by low charges against him. On the other 
hand, the community feels that its burden of maintenance costs should 
be eased by the operator as a result of the operator’s income-producing 
use of the tax-provided airport facilities. 

Because of these divergent viewpoints, it becomes particularly 
important from the standpoint of both the operator and the munici- 
pality that great care be exercised in drawing up the lease or contract 
between them. There are no standard-form leases and comparatively 
few instances of outright leasing of large municipally-owned airport 
facilities to a single operator. A number of smaller municipal air- 
ports, however, use the lease form of operation. 

In considering the advisability of a lease form of operation, the first 
thing which must be realized is that airport operation and airport man- 
agement are not necessarily the same thing. Management control 
should always be retained by the community, either through a salaried 
manager, the city council, an official airport committee, a commission, 
or some other method. By this means the community’s interests will 
be represented in all matters that have to do with the use of the air- 
port — particularly all matters of maintenance and revenue. 

Manager-Operator Management. Occasionally it has been found 
effective to have an operator act also as airport manager. In this case, 
the city should enter into a management contract with a responsible 
operator. A management contract is preferable to a lease, since a 
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lease implies an estate in the airport property, with the result that 
certain rights might be presumed that were not intended. Such a con- 
tract should set forth specifically the privileges and obligations of the 
contractor as an operator, and also his duties as airport manager for 
the municipality. The initial contract should be of short duration, 
preferably one year. During this period of time the compensation to 
the operator as manager might well approximate his payments to the 
city for use of the field and its facilities. 

The contract should also provide that if, at the termination of the 
contract, the operator’s services and operation have proved satisfactory, 
he will be granted a new contract on terms acceptable to both parties, 
for a longer period of time, say three years. Likewise provisions should 
be made for arbitration of disputes and termination by either party 
if the other party refuses, after ‘sufficient notice, to comply with the 
terms of the contract. Such arbitration should be in accordance with 
the provisions of the local arbitration statutes. 

The portion of the contract pertaining to the contractor as an 
operator should require him to observe all existing pertinent Civil 
Air Regulations. He should be required to keep the premises clean, 
neat, and sanitary at all times, to provide sufficient planes to accommo- 
date the business at the airport, and to keep sufficient gasoline and oil 
on hand to supply the anticipated demands. He should agree to give 
visiting airmen reasonable preference over local activities, to operate 
the airport without discrimination, and to charge the public for serv- 
ices prices that are fair and reasonable, in accordance with prices 
charged at comparable airports and subject to approval and review 
by municipal authority, and to treat the contract.as non-assignable. 

All payments for field use, hangar or building rental, and from the 
sale of gasoline and oil should be stipulated. ‘The operator-manager 
should be required to maintain at least one attendant at the airport 
during operation hours, and to pay for all utilities used in connection 
with his business. The city should agree to maintain the airport and 
facilities as landlord, to assist in advertising and promoting the de- 
velopment of the airport, and to pay any salary agreed upon. 

As manager, the operator should compile, post, and enforce a set 
of field rules, including an air traffic pattern. He should submit each 
month to the proper municipal authority a statement showing the 
expenses and the revenue of the airport. The city should authorize 
the operator, as manager, to furnish transportation and other courte- 
sies to air visitors when emergencies arise, or when requested to do so 
by the city, on a reimbursable, or otherwise agreed, basis. 

In conclusion, it should be stated that the intent of an operator- 
manager contract should be the granting of maximum security to the 
operator without exclusive rights. However, during the period in 
which the airport will provide only enough business for one fixed base 
operator, the contractor should be protected against unfair and irre- 
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sponsible competition. It is probable that the maximum security for 
the operator-manager can best be accomplished by establishing fixed 
charges for the use of the airport facilities for commercial purposes 
and by requiring compliance with all Civil Air Regulations. Such 
stipulations should eliminate irresponsible competition. Substantial 
payments to the contractor as manager will give him an advantage over 
all legitimate competition as long as he continues to operate in a sat- 
isfactory manner. The contract could include also a clause preventing 
the city from granting any other operator the use of the field on more 
favorable terms than those included in the operator-manager contract. 
Sufficient authority should be given in the contract to the airport man- 
ager to allow him to operate on a sound business-like basis. 

Airports, in time, should be financially profitable to the municipali- 
ties owning them and to the fixed-base operators conducting business 
on them. Tried and proved business management programs should 
ensure the financial success of the airport. However, cooperation 
among all the elements in a community is necessary to the full ad- 
vancement of every municipal airport. Coordination of thinking and 
planning among the airport officials, commercial operators, state avia- 
tion authorities, the Civil Aeronautics Administration, and all other 
interested persons will prevent mistakes. 

Once a municipality has acknowledged its role as a landlord, three 
things in particular should be observed in the handling of the secon- 
dary commercial activities, aeronautical and otherwise, which attach 
themselves to airports: 

First, the municipality should take a long range point of view with 
regard to current operation tosts. These, of necessity, may have to be 
borne largely by the taxpayers until the airport business gets out of the 
pioneering stage. 

Second, the municipality, in renting airport property, should be 
careful to write such leases as will insure that, as the rental value in- 
creases, the city will receive the benefits of increased income. A license 
rather than a formal lease might be a better device in some cases. 

Third, the municipality should reserve the right to cancel for 
cause those leases which are of long duration. 


II. Types oF ADMINISTRATION OF MUNICIPAL AIRPORTS 


Types of Municipal Control. If the airport is administered by the 
municipality, one of three general forms of administration probably 
will be used: 

1. It may be delegated to an already existing department of the 

city government. 

2. A new department may be established in the municipal gov- 
ernment. 

3. An independent commission, which may be bipartisan and 
selected by the mayor or equivalent officer, may be in charge. The 
commission then selects the airport manager, who will be directly 
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responsible to the commission rather than to a department of the 

city government. 

Just as there is no uniformity in the forms of administrative con- 
trol, so there is no uniformity in the municipal departments respon- 
sible for the control and management of the municipal airport. In 
municipalities where the airport is relatively unimportant, or where a 
number of strong departments are already in operation, or for other 
reasons, good administration often results in assigning the airport to 
an existing department. Among departments to which airport opera- 
tions may be assigned are the Department of Public Works, the De- 
partment of Parks, the Department of Public Utility, the Department 
of Public Service, or the Finance Department. Conversely, in many 
large cities the airport problem has become so complex that it has been 
found desirable to establish a separate department, commission, or 
authority, with wide powers to handle airport affairs. 

It is probably true that the success of a municipal airport operation 
depends more on the personnel involved than on the form of the 
organization. Even where the personnel is most competent, inevitable 
restrictions on the handling of public property tend to diminish the 
effectiveness of management. Any inadequacies of airport adminis- 
tration by a municipal department usually are attributable to funda- 
mental differences between the kind of managerial action required for 
the most effective airport operation and the kind that can be achieved 
within the legal structure of local government. Airport management 
in its present stage represents a relatively new type of enterprise, re- 
quiring administrative efforts and risk-taking quite dissimilar to most 
other municipal activities. 

In the majority of cases, municipalities should retain control and 
operation of their airport facilities only if they are willing and able to 
engage the services of an efficient businessman to operate the port. 
The airport manager should be given full control of expenditures on 
an annual budget basis and, of course, be freed from political inter- 
ference. 

Municipal airports are not necessarily under the control of civic 
departments. Some ports are operated by separate municipal corpora- 
tions not connected in any direct way with the local, city, or county 
governments. Occasionally, municipal airports are operated by the 
state. 

Management Structures. If, as in the majority of cases, the man- 
agement of the airport is in the hands of a department of the city 
administration, the following essentials of management structure 
should be observed: 


1. The management should be single and direct and should be 
responsible to the city chief executive and city council. 

2. The manager of the airport department should be appointed, 
and should be removable, by the city chief executive and the city 
council. 
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3. A definite line of responsibility and authority should be estab- 
lished for all interdepartmental activities. 

4. Coordination of the airport department with other city de- 
partments should be the responsibility of the airport manager. 

5. The airport department should be operated as a separate 
municipal-institution business, and operating results should be 
presented in a form comparable with those of any other munici- 
pally-operated utility. 

Airport Department Duties. In small cities and villages the airport 
department personnel may consist of only one, two, or three employees. 
Nevertheless, the need for a basic line of authority and an allocation 
of responsibility is just as important in a small department as it is in a 
large department. A municipal airport department is concerned 
largely with the following duties: 


1. Preparation of the municipal airport department budget in 
conjunction with the city’s budget department. 

2. Supervision of expenditures for the airport in accordance 
with the department budget. 

8. Supervision of the airport maintenance and that of city- 
owned buildings on the airport. 

4. Responsibility for the collection of fees, rents, and other rev- 
enues from the airport. 

5. Responsibility for initiating purchases for the airport. 

6. Responsibility for negotiating the renting of airport prop- 
erty, subject to any limitations that may be set up by the city 
council. 

7. Responsibility for the recommendation of proper airport 
insurance. 

8. Enforcement of the provisions contained in leases and agree- 
ments between the city and tenants of airport property. 

9. Supervision of accounting methods reflecting accurately the 
financial affairs of the airport department. 

10. Responsibility for developing all practical sources of air- 
port revenue in line with the general policies of airport financing. 

11. Supervision of all flight activity on the airport. 

12. Supervision of all general safety procedures on the airport. 

13. Dissemination of all forms of airport information. 

14. Assumption of responsibility for representing the city in 
contracts with all other government agencies concerned with aero- 
nautical activities. 

15. Responsibility for the transmission of all general aeronau- 
tical information of importance to the city’s chief executive and 
to the city council. 

16. Leadership in the fostering and the promotion of all forms 
of aviation activity and commerce in the community. 

17. Supervision of adequate service to the public. 


Commission Management. Airport or aviation commissions as a 
form of airport administration are usually city commissions and are 
not uncommon. In general, the aviation or airport commission is of 
the mandatory rather than the advisory type. Such commissions must 
take the responsibility of coordinating all actions and decisions on 
financial budget and policy matters with the airport manager, to the 








470 JOURNAL OF AIR LAW AND COMMERCE © 


end that the airport services and benefits to the community will be the 
very best possible. 

Under the commission form, the airport manager’s general respon- 
sibilities are little different from his duties under the department setup. 
He carries primary responsibility with respect to submitting a general 
budget, distributing expenditures, collecting revenues, and supervis- 
ing the day-by-day airport activities. Sometimes the city forms a joint 
commission with the county. 

Chamber of Commerce. An airport, especially one in a smaller 
community, is managed occasionally by the chamber of commerce, or 
some similar civic organization, acting directly or through a special 
committee or other agent. Since chambers of commerce are usually 
engaged in promotional activities, it sometimes happens that the pro- 
motion of an airport development by the chamber of commerce leads 
to the subsequent management of the airport by that body. In some in- 
stances, municipalities have leased their airport facilities to their cham- 
bers of commerce for operation. 

Airport Authority. A final type of administration is the airport 
authority created in accordance with a permissive state statute. If. 
municipal financing involves credit problems which an independent 
authority can better meet, the airport authority is particularly advan- 
tageous. It has advantages also where the airport lies within or services 
an area embracing several political jurisdictions. 

The airport authority in general tends to provide a freedom of 
action and continuity of management which other forms of administra- 
tion do not provide in the same degree. On the other hand, an airport 
authority may weaken public control and lead to political domination 
and incompetency. Likewise, an airport authority may, in some situ- 
ations, only add to a present complexity of uncoordinated public bod- 
ies. As in the case of the other types of administration, the success of 
the authority is largely dependent upon the employment of a manager 
who is capable, prudent, and aggressive. 


III. MANAGEMENT DETAILS OF MUNICIPAL AIRPORTS 


The Airport Manager. The personal qualifications needed in an 
airport manager are those which any executive should have. The 
technical qualifications are not so well known. One large city recently 
set up the following requirements for its airport manager: 

1. United States citizenship. 
2. At least five years of responsible managerial, administrative, 

or executive experience in the fields of airport management, avia- 

tion manufacturing, public utility management, commercial air 

transportation, military or commercial aviation operation, or in a 

large government operating department or staff agency. 

3. At least two years of the five should be of a specialized nature 

in responsible airport management, administration, or regulation, 

such as the directorship or assistant directorship of a large com- 

mercial metropolitan airport described by the Civil Aeronautics 
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Administration as belonging to Class III or IV, or an equivalent 
aviation management experience of such scope and quality as to 
indicate the possession of the knowledge, skills, and abilities nec- 
essary to perform the duties of the position. 

4. An education equivalent to graduation from a college or uni- 
versity of recognized standing. Each year of experience of either 
type 1 or type 2 above, in addition to the minimum, may be sub- 
mitted for a year of the education lacking. 

5. Good physical condition with no disabling defects. 

6. A knowledge of airport management and maintenance prob- 
lems, procedures, and techniques. 

7. A thorough knowledge of Federal and State laws, regula- 
tions, and rulings applying to airports, air traffic control, flight 
operation, and airport use. 

8. A good administrative knowledge of the engineering features 
of airport construction and equipment. 

9. A good knowledge of aviation history, development, practices, 
and terminology, together with an interest in the scope and develop- 
ment of aviation. 

10. Some acquaintanceship with the aviation and aeronautical 
industry in both its manufacturing and transportation phases. 

11. The ability to plan an airport operation, maintenance, and 
development program, and to coordinate it with general govern- 
ment activities and policies and with aviation problems and de- 
velopment. 

12. The ability to prepare manuals and regulations executing 
the program and to interest agencies and private enterprise con- 
cerned with aviation in the program. 

13. The ability to analyze and assimilate a variety of data and 
to prepare attractive and convincing reports. 

14. The ability to deal tactfully and effectively with public offi- 
cials, the. Board of Airport Commissioners, subordinates, and the 
public, and the ability to speak effectively in public. 

Lease Agreements. In cases where the airport is leased to a com- 
mercial operator who at the same time is to act as airport manager, a 
provision should be included in his lease or agreement with the mu- 
nicipality to the effect that the airport must be operated in accordance 
with the standards set forth in the agreement. Leases of this nature 
probably should not be of long-duration, since the growth of aviation 
in a community will reflect the effectiveness of the management. In 
event of unforeseen bad management, a short term lease offers the best 
safeguard. 

Included in such a contract or lease should be the following pro- 
visions with respect to the maintenance of airport operating standards: 


1. All rules and regulations pertaining to the operation of the 
airport must be observed. ; 

2. All buildings and grounds held by the operator must be main- 
tained in an attractive and serviceable manner. 

8. Each piece of equipment must be maintained according to the 
best safety standards or, in the case of aircraft, according to the 
standards established by the CAA, and must be adequately insured. 

4. A standard accounting system must be maintained and kept 
open for inspection. 
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5. High standards of courtesy and service must be maintained 
by all employees of the operator. 

6. A minimum number of personnel must be kept on duty at all 
times. 

7. Any operator applying for a lease or contract to operate from 
the airport must, upon acceptance by the airport’s management of 
his bid for operation, establish a bond to insure compliance with 
the contract or lease. 

Manager’s Duties. No matter what the type of operating organiza- 
tion used, the duties of an airport manager remain the same. In sum- 
mary form the duties may be listed as follows: 

1. Planning and directing airport maintenance and operation. 

2. Supervising the planning of improvements and future ex- 
pansions. 

3. Maintaining pleasant and orderly working relationships with 
tenants and patrons. 

4. Operating the airport in accordance with sound business prac- 
tices. 

5. Maintaining runways, taxi strips, aprons, field area, fencing, 
lighting, roads, parking lots, hangars, administration buildings, 
and equipment. 

6. Understanding the purpose and functions of the airport and 
how these are to be attained. 

7. Enforcing airport operation safety requirements and the 
various regulations pertaining to aviation. 

8. Arranging and maintaining proper coordination and coopera- 
tion among the various interests using the airport. 

9. Handling the over-all management of the airport. 

10. Directing the activities of all other airport employees. 

11. Supervising all administrative functions of the airport, giv- 
ing full consideration to the gaining of revenue for the city through 
the medium of direct revenue as derived from airline companies, 
fixed base operators, concessions, and so forth. 

12. Supervising the negotiations of contracts with operators 
and concessionaires. 


IV. MANAGEMENT DETAILS APPLICABLE TO PRIVATE AND 
MUNICIPAL AIRPORTS 

Organizational Efficiency. The previous discussion has been con- 
fined to an outline of the forms of municipal airport management, the 
types of controls, and the qualifications and duties of the airport man- 
ager. The ensuing paragraphs will cover in outline form two of the 
most neglected organization requisites for successful airport manage- 
ment. They are (1) creation of an efficient airport organization and 
(2) the building of good employee relations. 

In building an efficient organization there are two preliminary 
decisions to be made. These appear in more or less demanding form 
no matter what the size of the organization. The first question to be 
decided is whether centralization or decentralization of authority and 
effort is best for the particular organization. This is closely followed 
by the second question — whether the line, the functional, or the line 
and staff type of organization is best in the particular case. 
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Centralization vs. Decentralization. Most airports lend themselves 
best to the centralized type of administration. However, there is a 
noticeable trend toward the airport-authority type of operating organi- 
zation in some sections of the country, with a consequent decentraliza- 
tion in those instances in which the authority has supervision over more 
than one airport. The decision as to the desirability of centralizing 
authority and effort in a given airport operation will revolve around 
a consideration of the advantages and disadvantages of both centraliza- 
tion and decentralization. Centralization of authority and effort will 
facilitate the adoption of uniform policies, give a coordination of 
organizational activities, permit a greater specialization and standardi- 
zation, and permit a higher grade of personnel with greater flexibility 
of existing personnel. It will also facilitate executive control and 
approval and allow a quicker adjustment to rapidly changing economic 
conditions. Off-setting these advantages are the dangers of attaining 
too high a degree of specialization and of involving airport activities 
in increasing amounts of red tape. 


On the other hand, decentralization tends to develop executive 
ability in a greater number of individuals, gives greater responsibility, 
speeds up decisions, develops greater initiative in the field, creates a 
more intimate knowledge of local operating conditions among execu- 
tives, and makes possible changes in local differential salary scales. 
The outstanding disadvantages are those that may appear from the non- 
uniform policies and products or services resulting from the decen- 
tralization of authority and effort. In the great majority of cases a 
centralized authority will be the logical form for the most effective 
airport management. In certain large airport operating organizations 
having responsibility for the management of several airports, the de- 
centralized authority may be the most economical. 

Line vs. Functional Organization. Having resolved the question 
of centralization vs. decentralization, the next problem will be to decide 
upon whether the line, the functional, or the line and staff type of 
organization is best adapted to the particular case. In the line or 
military type a general manager at the top controls subordinate execu- 
tives who have no authority over each other. Such executives in turn 
control other subordinate executives, and so on down to employees 
who are responsible to foremen. There are advantages of rigid disci- 
plinary control, fixed responsibility, simplicity, and speed in policy 
making and action. This form does tend, however, to overload higher 
executives and to break down with a withdrawal of such executives. 
It also limits promotion opportunities, discourages specialization of 
personnel, retards cooperation between executives, and is not com- 
pletely suitable for large organizations. 

In a functional type of organization the work is divided according 
to the job — the paint department, for instance, being responsible for 
all painting activities. Under this form each department or employee 
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may have several superiors, each controlling a separate phase of his 
work or his relation to the organization. The advantages of the func- 
tional type of organization include the possibilities for a high degree 
of cooperation and coordination as well as the specialization that comes 
from an extensive division of labor. 

The functional type of organization also lends itself to large and 
complex businesses. It would be useful particularly in large airport 
operations where field maintenance crews, electrical repair squads, 
painting gangs, and the like could advantageously rotate between ma- 
jor airport developments or between airports. Contrasted with these 
advantages are the disadvantages of a possible lack of unity of control 
in coordinating functions, overlapping of functions, overspecialization, 
and a general unadaptability to small operations. 

Some airport organizations may advantageously adopt a combina- 
tion of the line and functional type of management. Such a form com- 
bines the best features of both as the need arises. In this type, the line 
and staff, specialization can be coupled with coordinated control. Line 
authority can be supplemented by staff or functional assistance. 

Policy Manual. Having made the decisions noted above, the next 
desirable step is the writing of a manual outlining policies and plans 
of operation. Such a manual should be distributed widely so that the 
interpretation of company policy will be as uniform as possible. It 
should be loose-leafed and keyed for insertions and easy reference, 
should contain an index and a table of contents, and visual aids when 
feasible. A satisfactory manual should include the following information: 

1. A statement of the manual’s aims, purposes, and use. 

2. A statement of the purposes and policies of the airport. 

3. A historical summary. 

4. A master chart and sub-division organization charts. 

5. An outline for each division and department, showing per- 
sonnel, functions, routine, forms, coordination, responsibilities, and 
any special consultations. 

6. A section dealing with employee relations, especially policies 
dealing with advancement, vacations, sickness, welfare, pensions, 
accidents, etc. 

Additional Devices. After setting up the policies and plan of opera- 


tion for the airport in the manual, several additional devices should 
be used in the interests of creating an efficient organization. In the 
first place, there should be a definite delegation of power and duties. 
This may be done by selecting, developing, or training personnel to be 
responsible for each function and duty and giving them complete 
authority within their departments. Further, a plan for definite co- 
ordination to prevent overlapping, a listing of objectives, and an or- 
ganization of records to give a basis for comparison of accomplish- 
ments with objectives will be helpful. Similarly, definite policies for 
the general conduct of the business should be adopted, with means 
provided for revisions and the handling of exceptions. 

Another helpful device is to introduce in writing a system for the 
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promulgation and dissemination of orders and advices. Such a sys- 
tem should clearly fix responsibility for initiating and following up 
the advice or order. It, likewise, should provide for a reservoir of all 
the orders, with proper keying, indexing, and receipts. In setting up 
the form of the order, particular attention should be paid to the use 
of standardized forms and different colors, the starting of new series 
at predetermined times, the completion of information called for by 
the form, and the numbering of the forms. So, too, the recipient’s 
familiarity with orders should be tested. Orders themselves should be 
examined to see if they are necessary, clear, concise, and comprehensive. 
Useful, likewise, is the initiation of a system for the receipt of sug- 
gestions and complaints. Blank forms should be available for these 
purposes at conveniently placed suggestion boxes. It is wise to pro- 
vide a place in the form for signatures, though anonymity should be 
permitted if desired. Justified complaints and suggestions should be 
analyzed, classified, acted upon promptly or the failure to act explained, 
and the maker rewarded in some way. 
A third helpful device is to provide for conferences and councils 

and the creation of committees. Some points to be observed are: 

1. Provide a suitable and convenient time and place of meeting. 

2. Encourage attendance and keep the atmosphere friendly. 

3. Have a proposed agenda but allow for new subjects. 

4. Stimulate discussion on a free basis. 

5. Use democratic methods but see that firm, friendly control 


prevails. 
6. Summarize the gist of each meeting and review it at the next 


meeting. 
7. Reward participants in discussion. 

Another useful aid in creating efficiency in an airport organization 
is to provide for occasional organizational surveys by professional ex- 
perts from outside the organization. Such surveys keep an organization 
efficient and aid it by suggesting such things as streamlining, elimina- 
tion of archaic procedures, training advice, and new procedures. 

Good Employee Relations. ‘The second factor in building an effi- 
cient airport operating organization is the development of good em- 
ployee relations. Among the factors to be considered in this connec- 
tion are such things as the airport’s general reputation, friendship with 
employees, hiring and dismissing policies, standards of wages and 
salaries, employee safety and comfort, attitude development, and test- 
ing of employee relationships. 

Airport Reputation. An airport’s reputation as a good place to 
work, like that of a commercial concern, is something that must be 
acquired, developed, and maintained. Among ways of doing this are 
stabilizing employment as far as possible, keeping abreast of employee 
attitudes as they change from time to time, and cooperating with em- 
ployee groups in their welfare and recreational activities. Additional 
helpful methods are to provide self-improvement training programs 
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and to make the development of employees a major responsibility of 
all supervising executives. 

Friendly Relations. The promotion and fostering of the friendliest 
of relations with airport employees can be accomplished by any means 
which will give the employee a source of pride in being a part of an 
outstanding organization. One of the best methods is through the 
use of a house organ, company bulletins, or columns in a magazine or 
newspaper of local circulation. In such publications company poli- 
cies, operations, trends, and management problems can be discussed 
and explained. Personal items, editorial comments, and employee 
contributions should also be carried. Employees are particularly in- 
terested in stabilized employment and wage scales. Hence, discus- 
sions, explanations, and procedures which aid in reaching these ends 
should be emphasized. 

Regular meetings of various groups of employees with an exchange 
of ideas and a sharing of some responsibility for policy with them tend 
to build a spirit of unity. Additional means of promoting friendly 
relations include general employee committees, personal talks with 
employees before pay raises or promotions, recognition of length of 
service, use of a suggestion system, searching out and using hidden 
talents, and aiding employee professional development. A final method 
of promoting employee relations is the sponsorship and encouragement 
of group activities — musical organizations, hobby shows, stage presen- 
tations, athletic activities, educational courses, and dances. 

Hiring and Dismissal Policies. Careful handling of the procedure 
of hiring airport personnel is the first and possibly the most important 
single item in employee relations. If the organization is not large 
enough to support an experienced personnel assistant, temporary pro- 
fessional help may be used on a consulting basis. Personnel problems 
tend to disappear in proportion to the care exercised in the selection of 
employees. Additional aids in hiring include testing procedures, up 
to date files of present employees, in service promotion, and established 
merit rating and promotion procedures. 

Dismissal procedures likewise need care and thought. The dis- 
charge of an employee may be a reflection upon management. In 
the interests of good employee relations employment compensation 
should be instituted, dismissal interview procedures should be well 
thought out, reasonable notice should be given, employee records 
should be carefully reviewed by several executives, and adequate appeal 
procedures should be set up if practicable. 

Employee Safety, Comfort, and Wages. Thoughtful attention should 
be given to the details which make for comfort and safety. In this 
category adequate lighting should be provided, and personal comfort 
items such as lockers, drinking fountains, wash basins, etc., should be 
improved if necessary. Safety conditions should always be under scru- 
tiny. Consideration should be given to physical-health examinations, 
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industrial health plans, and insurance and pension plans. 

Wage standards of the airport reflect in employee morale. Basic 
principles include a scale of wages comparable with those of other 
airports and at least as good as other jobs which might be offered. 
Working conditions should be at least as good as those in comparable 
jobs. Closely allied to the question of wages and salaries in the mind 
of the employee is the question of promotion policies, periodic rating 
plans, merit rewards, and intangibles such as group.insurance. These 
should be emphasized to the employee. A final help is a job evaluation 
plan. If properly done, this increases understanding, promotes fair- 
ness, and improves morale. 

Employees as Partners. Sound personnel practice in employee re- 
lations considers employees as partners in the production process. As 
such, and within limitations, the airport manager may find the follow- 
ing suggestions adaptable to his organization: 

1. Labor-management committees should be separate entities, 
each composed of the ablest, most enthusiastic, and persistent mem- 


bers of both groups. 
2. Grievances should be handled by discussion, fair considera- 


tion, prompt adjustment, and adequate appeal procedure. 
8. Disciplinary action, privileges, overtime policies should be 


uniformly applied. 
4. Each employee should know where he stands through clear 


definition of his job and constructive criticism. 
5. All employees should be kept informed on all possible activi- 


ties of the airport. 
6. Employees should be consulted whenever possible to avoid 


the appearance of dictation. 
7. Everything possible should be done to make the employee feel 
that he is a part of the organization through publications, group 


activities, shop committees, etc. 
8. Every effort should be made to improve foreman leadership. 


Development of Attitudes. An airport manager shares responsi- 
bility with others of his supervisory staff for the encouragement and 
development of proper attitudes on the part of the employees. This 
can be done in a number of ways. One of the most effective is to 
impress upon employees that it is essential for them to have considera- 
tion for their fellow workers and to give full cooperation to super- 
visors. It is helpful, also, to require the employees to respect the con- 
fidence placed in them. This can be done in part by insisting that 
they be courteous and considerate in their contacts with the public 
and by making sure that all personnel who have the responsibility for 
directing others are capable, fair, patient, and tactful. Instruction 
books showing regulations are helpful. 

Of equal importance with the development of employee attitudes 
is the determination of their currently existing attitudes. This can 
be done by a continuous testing program, keeping informed about 
morale from key observers, by discussing frictions and dissatisfactions 
with employee groups, and by employee questionnaires and meetings. 








EDITORIAL 
THE FLYING CONSUMER COOPERATIVE 


Disappointing figures for personal aircraft sales in recent months 
serve to emphasize the problem of working out some legally sound 
means of joint aircraft ownership which will divide up the high ac- 
quisition cost of a plane and provide for its maximum utilization. 
Until prices of personal aircraft drop to at least half their present 
level, manufacturers and sales organizations can not anticipate any 
large volume of sales to individual purchasers. 

The “‘flying club,” of course, provides in general form the solution 
of the problem, but the legal structure of such clubs is at present un- 
satisfactory. Unincorporated clubs are sometimes suggested to aircraft 
purchasers,’ but the hazard involved in being an owner of an aircraft 
jointly with 20 to 50 casual acquaintances will be readily apparent. On 
general principles of law it seems clear that such coownership creates 
a joint adventure,” with the attendant possibility of tort and contrac- 
tual liability where least expected, and the practical problem of hav- 
ing insurance policies at all times cover each member by name. 

The benefits of incorporation from a legal point of view are, to a 
large measure, offset by the cost of incorporation, which in most in- 
stances adds at least ten per cent to the club’s total capital outlay. To 
the layman of modest means this seems a high price to pay for a legal 
status, the nature of which is none too clear to him. 

The standard advice on the incorporation of a flying club is that it 
“should be incorporation as a non-profit corporation.”® However, for- 
mation of a non-profit corporation under the laws of most states is no 
more simple than the formation of a business corporation. Also, the 
fiscal arrangements within a flying club do not readily fit into the non- 
profit corporate form, which is principally designed for charitable and 
benevolent enterprises. 

When 20 employees at the San Francisco base of Pan American 
World Airways some months ago wanted to form a flying club, the 
1939 California statute on cooperative corporations* was in the opin- 
ion of all concerned far better suited to the group’s needs. Consumer 
cooperatives are said to have originated in Rochedale, England, in 
1844, and in this country they commonly appear as retail stores or 
gasoline filling stations, with a few bakeries, laundries, restaurants and 
creameries. This seems to have been the type of operation the Cali- 
fornia legislators had in mind when the 1939 law was enacted. But 
the act refers to “ultimate producers and/or consumers,” and there 





1947 indi Aeronca Aircraft Corporation, How to Form an Aeronca Flying Club 
2 See: 30 American Jurisprudence 683, $14; and Madyck v. Shelley (1938), 
283 Mich. 396, 278 N.W. 110. 
8 Copelin, Flying Club Organization and Operation, Air Facts, June 1, 1946, 
. 82; and Aero Insurance Underwriters, FLYING CLUBS—THEIR ORGANIZATION, 
ANAGEMENT, OPERATING COST AND SAFETY RULES, p. 7. 
4 California Corporations Code, §12200 to 12956. 
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seemed no reason why these 20 flyers could not be regarded as the 
ultimate consumers of the airplane. 

Chief among the benefits of using the cooperative corporation pro- 
cedure, as against the non-profit corporation procedure, is that the co- 
operative law provides ready-made a form of internal government for 
the club, and eliminates the necessity of the lawyer’s preparing detailed 
provisions in the articles or by-laws. To obtain maximum utilization 
of the aircraft, a fairly large number of members is necessary, large 
enough to be a potential source of trouble unless detailed rules are 
laid down. Such time-tested principles of cooperative management as 
“one vote and no more” per member, the rule of “no voting by proxy,” 
the option of the corporation to purchase at book value any member- 
ship offered for transfer, and the like, are all set forth in the coopera- 
tive law. 

The 20 airline employees mentioned were successful in obtaining 
a ruling from the California Franchise Tax Commissioner that their 
flying cooperative was properly exempt from state franchise (income) 
tax.5 A permit was obtained from the California Corporation Com- 
missioner permitting sale of 20 memberships at $125 each.® These were 
immediately subscribed, and a small personal aircraft was purchased. 
Later, the club was able to sell a second group of 20 memberships and 
purchase a second plane. More recently, a group of United Air Lines 
employees at its San Francisco base formed a flying club as a coopera- 
tive corporation on substantially the same basis as mentioned above. 

Most of the other states have laws providing for the incorporation 
of cooperative corporations,’ and there seems little reason to believe 
that the plan would not work equally well elsewhere than California. 
In those states where the state ‘“‘blue sky law” expressly, or by admin- 
istrative or judicial determination, exempts the sale of cooperative 
memberships or shares,® the task of formation of the corporation would 
be considerably simplified. Aircraft manufacturers and state aviation 
commissions might also find it wise to aid in the formation of flying 
consumer cooperatives, both by distributing informational material 
and by obtaining administrative rulings or amendments to state laws 
where needed. 

San Francisco, California LEIGH ATHEARN* 
September, 1947 


53 Deering’s California Gen. Laws, Act 8488, §4(6) (g). 

6 By way of caveat, the California Corporation Commissioner regards the sale 
of such memberships as requiring a permit and not exempt under the provisions 
82 ASY Me naeaeee Securities Act (2 Deering’s California Gen. Laws, Act 3814, 

™The cooperative laws are collected in U.S. Department of Labor (The 
Consumer’s Project), CONSUMER’S COOPERATIVE STATUTES AND DECISIONS (1937) ; 
and digested in Works Progress Administration, ABSTRACTS OF THE LAWS PER- 
TAINING TO COOPERATION (1940). 

8 The blue sky laws are collected in United States Corporation Company, 
THE CORPORATION MANUAL (48th edn., 1947), p. 2295 to 2836, and are too diverse 
to permit of effective analysis in this connection. 

* Partner in law firm of Athearn, Chandler & Farmer, Hoffman & Angell, 
San Francisco; Univ. of Calif. A.B., 1931; Harvard Law, LL.B., 1934. 
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Department Editor: Madeline C. Dinu* 


1947 ANNUAL MEETING OF THE NATIONAL ASSOCIATION 
OF STATE AVIATION OFFICIALS 


IVIL aviation problems of major importance highlighted the discussions 

at the Twelfth Annual Convention of the NASAO held in Fort Worth, 

Texas, October 26-28, 1947. 

In addition to State Aviation Directors, members of State Aviation 
Commissions, engineering and other technical staffs, and members of sev- 
eral State Attorneys General’s offices, there were in attendance represen- 
tatives of Federal Agencies, Scheduled Airlines, Air Transport Association, 
Aviation Insurance, Airport Executives, American Road Builders and re- 
lated associations, the JOURNAL OF AIR LAW AND COMMERCE, and research 
study groups. The 36 State aviation agencies in attendance contributed 
their experiences in civil aviation during the 1946-1947 Association year; 
the absent members, mainly from the New England States, were detained 
in their home states to direct the fighting of serious forest fires then raging. 

Fourteen resolutions were adopted as follows: 

1. Aeronautical Accident Prevention Program: “That the NASAO 
favors immediate action to effectively organize and conduct a continuing 
nation wide aeronautical accident prevention program under the co- 
ordinating leadership of the National Safety Council, and that appro- 
priate action to provide adequate funds for this purpose be vigorously 
supported to the end that such a program may be initiated at an early 
date.” 

2. Navigational Aids and Airmarkers: “That the NASAO urges and 
requests the active support of the CAA to the objectives of Senate 
Bill 462, the 80th Congress, authorizing reimbursement to public agen- 
cies for the damage to their publicly owned air navigational aids and 
airmarkers caused by federal agencies, when it is considered by the 
80th Congress.” (Senate Bill 462 provides for reimbursement of dam- 
aged or obliterated airmarkers in the states.) 

3. Aviation Education: “That the NASAO vigorously protests the 
Veterans Administration’s ruling of September 10, 1947, affecting 
aviation training as an integral part and accredited elective offered by 
colleges and universities under the G.I. Bill, and requests the rescinding 
of such restricted ruling.” 

4. Proposed Amendment to Part 40, C.A.R.: “That the NASAO re- 
cords itself opposed to the foregoing amendment (involving firefighting 
equipment, including personnel, on airports; and lighted wind socks 
on the ends of runways on all airports used for scheduled air carrier 
operations).” 

5. Helicopters, State Regulations: “That in order to permit the 
helicopter to serve the communities and states to the full extent of its 
usefulness, each of the states of the United States whose statutes and 
regulations now have limitations which do not permit helicopters to 
operate in the manner now permitted by the Civil Air Regulations as 
recently revised, is hereby urged to take such action as may be neces- 
sary to remove such limitations.” (C.A.R., Sec. 60.107, Minimum 
Safe Altitude; Sec. 60.201, visibility.) 

6. Flight Training Program: “That the NASAO requests the Civil 
Aeronautics Administrator and the Department of National Defense 
to consider the adoption of a national civilian flight training program.” 





*Legal Counsel to NASAO and Special Assistant Attorney General for Aviation 
in Michigan. 
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7. Aircraft Noise: “That the NASAO hereby informs the aircraft 
manufacturing industry of the extreme importance of this problem 
and urges each member of the industry to take immediate action to 
see that their future product embodies effective means to reduce the 
external noise of aircraft to the point where it will no longer be con- 
sidered a nuisance.” 


8. Air Force in Being: “That the U. S. Congress be and it is 
hereby requested to enact legislation, budgetary and otherwise, sup- 
porting an AIR FORCE IN BEING, and providing for a military air re- 
search program of the required proportions to safeguard our military 
aviation manufacturers, and produce aircraft which will continue to 
out-perform those of other nations.” 


9. State Technical Assistance on Airport: “That all states make state 
airport aid available to the extent that may be necessary to implement 
the development of airports by assistance to the local sponsor in 
planning, development and financing.” 


10. Veterans Administration, Aviation Education: “That the NASAO 
protests the action of the Veterans Administration in permitting the 
dictation by its sub-offices of requirements which are in direct conflict 
with the prerogatives of the state approving agencies as granted to 
them in Public Law 346 as amended. It is, therefore, urged that the 
Veterans Administration immediately take the necessary steps to cor- 
rect this practice and forthwith establish closer coordination with the 
state approving agencies.” 


11. International Aircraft Flights: “That the appropriate federal 
agencies are requested to staff all existing airports of entry so that 
service may be obtained at any time without additional cost and that 
an immediate study be made in connection with the NASAO of the 
needs for additional airports of entry in the United States.” 


12. Airport Construction: “That the Civil Aeronautics Administrator 
be urged to work jointly with the states to streamline and simplify the 
rules, regulations and standards in order to hold out every inducement 
possible to the small community to participate in the development of 
landing areas, and Class I, II and III airports, and further, that if 
simplification cannot be accomplished without amendments to the Fed- 
eral Airport Act, that the members of Congress are hereby urged to 
make such amendments as may be necessary, in order that the declared 
purpose of the Federal Airport Act with respect to the development of 
the airports be accomplished.” 

13. Enforcement: “That the NASAO hereby directs its officials to 
confer with officials of the CAA and CAB for the purpose of drafting 
and supporting an amendment to the Civil Aeronautics Act of 1938 
which, after affording the holder procedural due process, will permit 
state courts and state aviation agencies to suspend or revoke the 
federal airmen certificate of any violator of federal laws or regulations 
designed to prohibit reckless or unsafe flying.” 

14. State Aeronautics Agencies: “That the NASAO urges the Con- 
gress of the United States to take immediate and favorable action on 
the pending measures to provide state participation in the Federal 
Airport Program, in accordance with the long established, successfully 
operated pattern of federal-state-local cooperation on highways, and 
that the NASAO reaffirms its previous statement urging the states to 
take appropriate action to insure that their aviation agencies will be 
adequately empowered to participate in the Federal Airport Program.” 
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From the several NASAO committee reports presented to the annual 
meeting it was apparent that great progress has been made during the past 
year in effecting a greater interest and participation by the general public, 
various state and federal agencies, and national aviation associations, in the 
problems, needs and probable solutions of civil aviation, as they are develop- 
ing daily. Frank open discussions also brought out the specific areas of 
federal-state relationships in certain aspects of civilian aviation which had 
reached a point of considerable strain in the preceding months. All to 
the good—for the foundation was laid for a closer working together of these 
two governmental agencies. Where both federal and state legislative enact- 
ments impose definite responsibilities upon those persons and agencies 
charged with carrying out their provisions, it is understandable that oppor- 
tunities can and do arise which lead to disagreement on matters of detail. 
It was encouraging to note the changing spirit of willingness to “give and 
take” on the part of both sides. This same spirit of. “let’s all get our 
heads together and do something about the sick patient of civil aviation!” 
was further augmented by the statements made at the Fort Worth meeting 
by representatives of non-governmental segments of the aviation industry. 
The American public should see and receive considerable benefit from a 
good-faith execution of this new spirit during the next year. 

Speakers at the several sessions cautioned again and again against over- 
regulation of the industry by both federal and state aviation agencies, as 
being one of the greatest deterrents to the health of civil aviation. Many 
constructive suggestions were made on modifying existing federal and state 
regulations, chief among which were on the airworthiness certificate for 
aircraft and on the national airport program. Both T. P. Wright, Civil 
Aeronautics Administrator, and representatives of the industry suggested 
that greater development of new and needed types of aircraft could be 
encouraged by placing the responsibility upon the aircraft manufacturers 
to incorporate safety requirements into their product rather than following 
a mass of regulations narrowing their perspectives. 

Modifications of standards for the smaller class airports, i.e., class I, 
II and III airports, and modification of the forms and procedure for federal 
funds were extensively discussed. In connection with the engineering 
standards, it was suggested that the federal agency responsible for the 
national airport program institute and implement research and engineering 
investigations as a fundamental objective of its activity and utilize the 
facilities of one of its own segment which is the C.A.A.-Technical Develop- 
ment Service at Indianapolis, Indiana. This C.A.A. Service is capable of 
engaging in and accomplishing considerable research for the physical 
elements entering into the actual construction of airports. It is our under- 
standing that certain phases of its research have been incorporated into 
recommendations as well as suggestions for further study and research 
submitted to the Washington Airport Section of the C.A.A. 

New officers elected by the NASAO were President, Clarence Cornish, 
Indiana; Vice President, C. E. A. Brown, Ohio; Vice President, W. C. 
Lazarus, Florida; Vice President, H. R. Wiley, Montana; Secretary-Treas- 
urer, Ed Knapp, Vermont. Cooperation and coordination by all segments of 
civil aviation is the key to bringing the “sick patient” to vigorous health and 
future. The new officers pledge their unstinting and concerted efforts to 
achieve this goal during the coming Association’s year. When the NASAO 
convenes again in annual meeting at Boston, Massachusetts, next Fall, the 
record will tell the story. 

M. C. D. 
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Department Editor: Louis E. Black, Jr.* 


ANNUAL REPORT OF THE AMERICAN BAR ASSOCIATION’S 
COMMITTEE ON AERONAUTICAL LAW 


RESIDENT Carl B. Rix gave this committee specific instructions to 
revitalize the work of the Association in the field of aviation law. The 
committee was instructed to plan a nationwide educational program for law- 
yers on the principles of aviation law. This program was in addition to the 
usual functions of the committee of reporting to the Association on legal 
developments in this field. The result ...was the presentation to the House 
of Delegates at its Mid-winter Meeting in February, 1947, of a report en- 
titled ‘Current Status of Aviation Law.”! This report surveyed the current 
legal and legislative status of the development of aviation law in the inter- 
national, federal, state, and local fields. Aviation law as developed by court 
decisions on insurance exclusion clauses, air space rights, taxation and other 
subjects was also covered in summary form... . 

On April 25, 1947, your committee, in cooperation with the Milwaukee 
Bar Association, carried out the first Aviation Law Institute sponsored by 
the American Bar Association. Your committee was successful in securing 
the participation in the program of some of the best known aviation lawyers 
in the United States. 

On May 27, 1947, your committee, in cooperation with the Aero Club of 
Washington, conducted a panel forum on aviation legal problems. . . . This 
panel conducted a most informative and interesting discussion of the follow- 
ing topics: Conflicts between property owners and adjacent airport opera- 
tors; Manufacturers liability for inherent defects; Bailee-users liability 
for negligent injury to aircraft; Aviation accident liabilities ; Insurance and 
aviation exclusion clauses; and The Civil Aeronautics Act. 


INTERNATIONAL AVIATION 

In the international field, the coming into being of ICAO is the outstand- 
ing development of the year. L. Welch Pogue, a member of your commit- 
tee, was one of the seven official delegates to the First General Assembly 
of ICAO from the United States. The permanent Convention signed at the 
International Civil Aviation Conference held in Chicago from November 1 
to December 7, 1944, was ratified by more than the requisite number of 26 
nations and came into effect in the spring of 1947. PICAO was thus re- 
placed by the permanent ICAO. Montreal, Canada, is the permanent head- 
quarters of ICAO. 

ICAO is affiliated with, though not a constituent part of, the United 
Nations Organization. To achieve this relationship, it was necessary for 
the First Assembly of ICAO, held in May, 1947 in Montreal, to expel Spain 
from membership in ICAO. This was done as a matter of high policy pur- 
suant to action taken by the United Nations in December, 1946, requiring 
the expulsion of Spain from any international organization as a condition to 
affiliation with the United Nations. This will not interfere with bilateral 
or other air transportation agreements with Spain which are not covered 
by the ICAO Convention. 

At the First Assembly of ICAO, final action was taken liquidating the 
Committee of International Legal Experts, usually referred to as “CITEJA” 
(from the initials of its name in the French translation). In its place, 
ICAO has created within the framework of its organization a Legal Section 


* Member of West Virginia Bar; Graduate Student, Northwestern Univer- 


sity School of Law. 
1 See, 14 JOURNAL OF AIR LAW AND COMMERCE, 217 (1947). 
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whose function it is to carry on the work formerly done by “CITEJA.” It 
will thus have the responsibility of developing conventions for international 
acceptance on legal matters such as those formerly falling within the juris- 
diction of “CITEJA,” i.e., the Warsaw Convention, Rome Convention, Con- 
vention on the Recording of Rights in Rem in Aircraft, Convention on Legal 
Status of the Aircraft Commander, and the like. International Conventions 
on legal matters currently under consideration by this ICAO Section are: 

A. Warsaw Convention. No action has been taken changing this Con- 
vention; although its possible modification is one of the matters for study 
by the new ICAO Legal Section, as many changes to bring this 1929 Con- 
vention up to date were before “CITEJA” when it turned its work over to 
ICAO. Your committee is advised that the views of this Association on this 
matter should be presented to this Section. The particular subject which 
seems to be of the most interest to members of the Association is this Con- 
vention’s liability limitations. As indicated in “Current Status of Aviation 
Law,” the Warsaw Convention establishes a presumption of liability for 
death or injury in international air transportation and limits recovery for 
such death or injury to 125,000 gold francs, or $8,291.87 in U. S. currency, 
unless the claimant can prove “willful misconduct.” The Convention also 
limits the amount of damages recoverable for property damage. With proof 
of the cause of aircraft accidents almost impossible, the affirmative proof 
of either negligence, on the one hand, or of “willful misconduct,” on the 
other, is a burden which is difficult if not impossible to meet in most cases. 
Many members of the Associatoin have discussed this Convention with your 
committee and have expressed a feeling that the limitations on damages im- 
posed by this Convention should be greatly increased. The recommenda- 
tion set forth at the beginning of this report is directed to this subject. 
Because of the fact that the liability limitations, though low for our coun- 
try, are deemed high in other nations who are parties to the Convention, 
the committee does not feel that its recommendation should go further at 
this time than the suggested consideration of this subject mentioned in the 
recommendation set forth above. 

B. Convention on the Recording of Rights in Rem in Aircraft. Despite 
earnest efforts by “CITEJA” over a long period of years, and more recently 
by PICAO, to reach agreement on the important subject of protecting re- 
corded titles, liens, and the like affecting rights in aircraft, it was found 
impossible to complete a convention on these matters at the First Assembly 
of ICAO in Montreal in May, 1947. It is expected that ICAO’s Legal Sec- 
tion will take this matter up as one of its first assignments, possibly late 
in 1947. 

C. Convention on Legal Status of the Aircraft Commander. Although 
this Convention was on the agenda for action at ICAO’s First Assembly in 
May, 1947, it was not reached for discussion. Accordingly, it was put over 
to the Legal Section and is now one of the matters before it. 

Although it is being considered by ICAO itself, rather than the Legal 
Section, the ‘Multilateral Convention on Commercial Rights” is of interest 
to lawyers. Both PICAO’s First Interim Assembly in May-June, 1946 and 
ICAO’s First Assembly held in May, 1947 tried to reach agreement on a 
multilateral convention effecting the establishment of international air 
routes (not covered by the ICAO Convention, although discussed at the 
1944 Chicago Conference), and their operation, but no such agreement was 
achieved. It is expected that these matters will be under consideration 
again at a conference which may be held in Rio de Janeiro in October, 1947. 

These Conventions are of great importance to the development of avia- 
tion law and your committee believes that it could render a real service by 
cooperation with the ICAO Legal Section. 
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TRAVEL RESTRICTIONS 


The committee has followed up on the work approved by the Association 
last year on elimination of travel restrictions which are hampering interna- 
tional air travel. The 15% tax on travel to foreign continents has been 
removed and a very important Senate study under S. 111, involving public 
hearings, is under way. These efforts to facilitate visitor travel are of great 
interest to American business as a means of increasing the chief invisible 
factors in our foreign trade balance sheet. A Subcommittee of the Fed- 
eral Air Coordinating Committee has been established to cooperate in this 
work. ICAO has also developed important travel facilitation recommenda- 
tions. The federal officials who are working on this subject have been 
contacted and assistance rendered on various problems in this field. 


AVIATION ACCIDENT LIABILITIES 


In its progress report to the House of Delegates at the meeting in Chi- 
cago on February 24-26, 1947, the committee briefly outlined the status 
of the law applying to aviation accident liabilities, and suggested that the 
committee was giving consideration to the recommendations in the study 
made for the Civil Aeronautics Board which was completed in 1941.2 The 
committee has made considerable progress with its survey and has con- 
cluded that the time has arrived for a comprehensive revision of some phases 
of the existing law. 

The Uniform State Law for Aeronautics contains a provision stating 
the rule of absolute liability for damage by aircraft to persons or property 
on land or water. The sole method of avoiding liability under the statute is 
to show contributory negligence of the person on the ground, a situation 
which rarely occurs. The American Law Institute, in its Restatement of 
the Law of Torts, states that under existing law there is now recognized a 
strict or absolute liability with respect to engaging voluntarily in an ultra- 
hazardous activity, and aviation is singled out as a typical modern activity 
that may be properly classed as ultra-hazardous.* 

In the light of the appalling automobile accident record of the past two 
years, and of the resurgence of serious railroad wrecks, the committee can 
find no justification for a rule of law which singles out aviation as the sole 
transportation medium which yet remains an ultra-hazardous activity. It 
is true that during the past few years there have been fatal aviation acci- 
dents, but there had been only three crashes involving large property dam- 
age or extensive loss of life.4 During the past year, there has been a series 
of accidents, involving principally Army C-54’s converted into airline pas- 
senger aircraft. Notwithstanding these spectacular accidents which have 
resulted in hearings before Congressional Committees and the appoint- 
ment by the President of a Special Board of Inquiry on Air Safety, avia- 
tion has reached a point where it can no longer be said that flight in air- 
craft of standard types is an ultra-hazardous undertaking. 

Your committee is continuing its study of all phases of aviation accident 
liability problems and it will soon bring before the Association some very 
concrete recommendations. This study is being carried out in a most thor- 
ough manner as the committee does not want to bring this subject before 


_ 2 Sweeney, Report to the Civil Aeronautics Board of a Study of Proposed 
Aviation Liability Legislation, 1941 (Printed by C.A.B.) 
3 Vol. III, Restatement of the Law of Torts, Sec. 520. 
4Crash of B-25 into gas holder in Chicago, May 20, 1945, causing damage 
amounting to $1,260,000 (38 Natl. Fire Prevention Ass’n Qu. 15); Crash of C-60 
into hangar at full speed killing 8 men, and injuring 9 others, and causing prop- 
erty damage of $3,00,000 (March 6, 1945). 40 Natl. Fire Prevention Ass’n. Qu. 
ie crash in July, 1945, of an Army B-25 bomber into the Empire State 
uilding. 
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the Association until all the many difficult problems involved in this field 
have been fully explored. The absolute liability rule for injury to persons 
or property on land is merely used here as an illustration of the prob- 
lems revealed by the work of this committee, and such illustrative use is 
not to be taken as a recommendation of material change in the present rule 
of liability. It is suggested here, and this whole subject will be developed 
in future reports of the committee, that the owner of an airplane should 
be held absolutely liable only where the aircraft is being used with his per- 
mission at the time of the alleged injury or damage, and that certain de- 
fenses available to all persons should not be denied to an airplane operator. 
No reason is perceived why the owner should be liable for the consequences 
where an aircraft is being used without the permission of the owner or 
by a thief. Under the present law the owner is liable if the plane crashes 
by reason of fortuitous circumstances entirely beyond his control, such as 
gunfire from an antagonist, fugitive projectiles or act of God. Such de- 
fenses are available to all other common carriers and should not be denied 
to airplane operators. Liability also exists because of bombs or other arti- 
cles thrown out by passengers, and in the extreme case because of the im- 
pact of the body of a passenger who commits suicide by leaping from the 
aircraft. It is certain that the existing legal rule unfairly discriminates 
against the aviation industry and the committee is studying corrective 
measures directed to elimination of this inequity in the law. 


‘ FEDERAL LEGISLATION 

‘Many bills relating to aviation are pending before the 80th Congress, but 
so far none of any consequence has been enacted into law. Senator McCar- 
ran’s comprehensive bill (S.1) which rewrites the Civil Aeronautics Act 
so as to regulate contract carriers and bring the Act up to date in other 
respects is still pending before the Senate Committee on Interstate and 
Foreign Commerce. H.R. 1699, which is similar to S. 1 is pending before 
the House Committee on Interstate and Foreign Commerce. Senator Mc- 
Carran’s S. 269 and its companion bill in the House (H.R. 1540), creating 
an Independent Air Safety Board have been the subject of hearings but 
no action reporting either bill has yet been taken, although preliminary re- 
ports have been made by the committees on air safety in general. The 
legislation designed to prevent multiple taxation of air carriers remains 
as reported in “Current Status of Aviation Law.” Bills are pending before 
both the House and Senate dealing with the subjects of consolidation of 
air carriers in international air transportation and surface carrier partici- 
pation in air transportation, i.e., the so-called “chosen instrument” and 
“surface carrier” bills. In the Senate they are known as S. 197 and S. 987; 
and in the House as H.R. 1698, H.R. 1699, H.R. 2827, H.R. 2828, H.R. 2829, 
and H.R. 2830. Hearings have been held by both the House and Senate 
Committees. As of this writing, no report has been made to either the 
House or the Senate. The battle is not only between those carriers who 
believe in regulated competition in foreign air transportation and those 
who believe in the “chosen instrument,” but also between the surface car- 
riers and the air carriers. 


AIRPORTS AND INTERFERENCE TO ADJACENT PROPERTY OWNERS 


The decision of the Supreme Court of the United States in Causby v. 
United States, 328 U.S. 256 (1946) has caused considerable discussion of 
the legal problems involved in the conflicting interests and rights of airport 
owners and those of adjacent property owners. In the Causby case the 
Supreme Court held that while there is no general ownership in airspace, 
“the landowner owns at least as much of the space above the ground as he 
can occupy or use in connection with the land.” In that case, the Federal 
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Government was required to pay for an easement over certain property 
adjacent to an Army airport when it was found that Army planes flew so 
low over this property as to interfere with its use. 

Since the Causby decision, two courts of original jurisdiction have issued 
injunctions restraining the development of private airports. One of these 
cases was that of Antonik v. Chamberlin, 235 C.C.H. §2310, in which the 
Ohio Court of Common Pleas for Summit County on December 2, 1946, 
restrained the development of an airport near Akron, Ohio, on the ground 
that it would materially impair the value of adjacent property and cause 
repeated and continuing acts of trespass and nuisance. The other case is 
Crew v. Gallagher, 235 C.C.H. §2311, where the Pennsylvania Common 
Pleas Court for Chester County on December 23, 1946, on similar facts held 
that the airport would constitute a private nuisance. Your committee un- 
derstands both of these cases have been appealed, but they amply demon- 
strate that there will be an active area of litigation for many years as the 
rights of landowners and airport owners are adjudicated by the courts. 


AVIATION EXCLUSION CLAUSES IN INSURANCE POLICIES 


The summary statement of the law on this subject in “Current Status of 
Aviation Law” remains unchanged by the recent decisions on this subject. 


WORKMEN’S COMPENSATION 


During the past year three very interesting cases involving workmen’s 
compensation for injury to persons engaged in aviation occupations have 
been reported. In United Airlines v. Industrial Commission, 175 P. (2d) 
751, an airline stewardess employed in California was killed in a crash in 
Utah. The Supreme Court of Utah on December 18, 1946, held she was 
not covered by the Utah compensation act. In Fliteways, Inc. v. Industrial 
Commission, 24 N.W. (2d) 900, the Supreme Court of Wisconsin on Novem- 
ber 26, 1946, held that the Industrial Commission’s finding of fact that a 
flight instructor was not engaged in acrobatic flying at the time of his ° 
death and therefore acting outside the scope of his employment, was bind- 
ing on the court. The decision was based in part on the fact that there 
was no showing as to whether the instructor or the student was flying the 
dual-controlled plane at the time of the crash. In Duskin v. Pennsylvania- 
Central Airline (March 18, 1947), a federal district court in Tennessee 
recently held that where a pilot was killed in a crash in Alabama the work- 
men’s compensation act of Pennsylvania governs rather than the law of 
Alabama, because the contract of employment specifically provided that the 
Pennsylvania compensation act was to govern. 

The three cases just reviewed indicate some of the problems which can 
arise in the workmen’s compensation field. The workmen’s compensation 
statutes of many states seem to be inadequate so far as coverage of various 
phases of aviation is concerned and your committee is giving attention 
to possible remedies of this situation. 


Respectfully submitted, 

CHARLES S. RHYNE, Chairman 

SUEL O. ARNOLD 

WILLIAM P. MACCRACKEN, JR. 

W. PeRcY MCDONALD 

L. WELCH POGUE 

Recommendations submitted by the Aeronautical Committee to and 
approved by the Annual Meeting of the American Bar Association at Cleve- 
land in September, 1947: 
Resolved, That the American Bar Association urges the Interna- 

tional Civil Aviation Organization to consider an increase in the 
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present presumptive liability limitation of $8,291.87 on damages 
for death or personal injury in international air transportation 
imposed by the Warsaw Convention. 

Resolved, That the Committee on Aeronautical Law be and it 
hereby is authorized to cooperate with and furnish pertinent infor- 
mation to the Legal Section of the International Civil Aviation 
Organization International conventions and agreements under con- 
sideration by that Section. 





AVIATION LAW MEETING AT 1947 ANNUAL CONVENTION OF 
THE AMERICAN BAR ASSOCIATION 


On September 24, 1947 the Committee on Aeronautical Law of the 
American Bar Association held an aviation law meeting in Cleveland in 
conjunction with the Annual Convention of the Association. Under the 
direction of Charles S. Rhyne, Chairman of the Aeronautical Law Commit- 
tee, there was presented a distinguished panel of aviation legal experts 
which devoted its attention to several of the current problems in the field 
of aviation law.1 As an indication of the growing interest now being 
experienced by practicing lawyers in the problems of aeronautical law and 
the realization on their part of the increasing importance of this field in 
the general practice of the law, attorneys from all parts of the Nation 
attended the three-hour meeting, many of them coming to the American 
Bar Association Convention to attend this aviation law meeting. All pres- 
ent listened with great interest to the opening statement of the meeting, 
in which the Honorable Pat McCarran, Senator from Nevada and the lead- 
ing Congressional authority on legislation affecting aviation, declared his 
belief in the necessity for changes in presently existing Federal aviation 
legislation. The Senator observed that the Civil Aeronautics Act of 1938, 
which he authored and successfully sponsored, is not now adequate in all 
respects to meet the conditions which have resulted from the recent un- 
precedented development of civil aviation and expressed the hope that 
remedial legislation would be forthcoming in the near future but declined 
to predict the form such legislation would ultimately be given by Congress. 

Mr. Oswald Ryan, Vice Chairman of CAB, outlined the principles 
developed by a majority of the Board in recent cases to govern decisions 
on acquisition, merger or consolidation of air carrier routes and properties. 
He emphasized that the price factor had caused the most difficulty. He 
pointed out that in the recent United Airlines acquisition of Western Air 
Lines’ Denver-Los Angeles route the parties negotiated at arms’ length a 
price of $3,750,000 and that this price was considered by the Board to 
exceed by approximately $2,000,000 the original cost, less accrued deprecia- 
tion, of the tangible property to be transferred. Mr. Ryan said in part: 

“The Board, after disposing of other pertinent issues favorable to the 
acquisition, found that the purchase price would not be inconsistent with 

the public interest if the excess over the depreciated original cost of the 

physical properties were to be amortized out of the carrier’s income over 





1 The panel members and their topics were: Oswald Ryan, Vice-Chairman of 
the CAB, “Regulatory Principles Governing Approval of Acquisition, Merger 
and Consolidation in the Air Carrier Field”; L. Welch Pogue, former Chairman 
and General Counsel of the CAB “International Aviation Conventions’; Robert 
P. Boyle, Assistant General Counsel of the C.A.A., “Conflicting Interests Between 
Airport Owners and Adjacent Property Owners”; Howard C. Westwood, Counsel, 
American Airlines, “The Irregular Air Carrier’; William P. MacCracken, “Status 
of Federal Aviation Legislation”; Henry G. Hotchkiss, “Aircraft Manufacturer’s 
ee for Inherent Defects”; and Suel O. Arnold, “Aviation Accident Liability 

roblems. 
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a five-year period. This indicated a disposition of the excess which would 
insure that the carrier’s rates would not bear the cost of the excess. The 
Board thus required as a condition to its approval an accounting treat- 
ment by the carrier which was in harmony with its purpose, clearly stated 

in its opinion, to prevent that part of the price in excess of the depre- 

ciated original cost of the physical properties from ever entering into the 

rate base or in any manner burdening the users of the public service. 

The result of the Board’s policy thus laid down is, in effect, to assess the 

stockholders rather than the public users of the service for the amount of 

the price in excess of the investment value of the properties for rate- 

making purposes and to leave the prospect of additional earnings from 

the expanded operation under fair and reasonable rates as the only asset 

accruing to the stockholders.” 

Mr. Ryan then referred to the dissent in this case by Chairman Landis 
of the Board, wherein the latter took the position that the acquisition should 
be disapproved unless the parties agreed to reduce the price to an amount 
representing Western Air Lines’ investment for rate-making purposes in 
the physical properties being transferred. In pointing out that the dissent 
presented a new and interesting concept in support of its position, Mr. 
Ryan said: 

“It asserted that in spite of the Board’s condition to its approval the 
intangible elements in the purchase price will nevertheless work their 
way into United Air Lines’ rates. The reason for this is, according to the 
dissenting opinion, that any attempt by the Board to exclude the in- 
tangible from the investment rate base would reduce United’s rate of 
return below a level necessary for the attraction of capital and to a level 
which would impair the carrier’s credit. The Board would therefore be 
compelled, regardless of its desire, to allow a return on the intangible 
part of the purchase price, either by including the intangibles in the rate 
base or increasing the carrier’s rate of return upon its previously exist- 
ing investment.” 

Mr. Ryan said that the majority of the Board thought that Mr. Landis’s 
view was highly theoretical and based upon the assumption that the rate 
making process is a machine of perfection which produces a mathematically 
precise and reasonable return to each air carrier, and stated that the 
majority based its views upon the fact that United would recoup the cost 
of the excess by managerial effort rather than increased rates. 

Mr. L. Welch Pogue reviewed the international conventions which are 
currently under consideration by the Legal Section of the Permanent In- 
ternational Civil Aviation Organization. He outlined the status of the 
convention on international civil aviation which was signed in 1944 in Chi- 
cago and which came into effect early in 1947. He then discussed the pro- 
posed multilateral convention on air transportation and the proposed con- 
vention on the recognition of rights in aircraft. He covered the current 
developments on revision of the Warsaw Convention and the status of the 
proposed convention on the legal status of aircraft commanders. 

One effect of the post-war increase in commercial air operations upon the 
scope of the existing provisions of the Civil Aeronautics Act was described 
to the attorneys present by Howard C. Westwood in his discussion on the 
so-called irregular air carriers. It is well known, Mr. Westwood observed, 
that all aircraft operators are subject to the provisions of the Act with 
respect to the safety and operational phases of their activities, but that the 
economic phases of the operations of certain non-scheduled operators are 
also subject to a large extent to Federal regulation is not so generally 
realized. Soon after the Act was adopted in 1938 the CAB acted to exempt 
non-scheduled carriers from nearly all of its economic provisions and the 
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resulting status of such carriers continued until quite recently. With the 
appearance of a great number of “irregular” air carriers following the 
termination of the war the Board, in June, 1947, issued a complete revision 
of its previous regulations dealing with these carriers so as to subject them 
in important particulars to the economic regulation of the Act. According 
to the Board’s regulations, “No air carrier shall be deemed to be an Irregular 
Air Carrier unless the air transportation services offered and performed by 
it are of such infrequency as to preclude an implication of a uniform pattern 
or normal consistency of operation” from one place to another. It is pro- 
vided that the irregular common carrier must secure a letter of Registration 
from the Board in order to operate. Regulation of the small aircraft 
operator, defined as one not utilizing any single aircraft with a gross take- 
off weight exceeding 10,000 pounds, or three or more aircraft of at least 
6,000 pounds gross take-off weight having an aggregate gross take-off 
weight exceeding 25,000 pounds, is less comprehensive than of those operat- 
ing the larger aircraft. It was stated that the latest figures indicated 
1142 applications for Letters of Registration had been received from the 
small aircraft operators, to whom 1076 Letters have been issued, and 103 
applications received from the large aircraft operators, to whom 92 Letters 
have been issued. Mr. Westwood observed that the operators of the larger 
aircraft already constitute an important business factor and concluded that 
as their operations expand many lawyers will have to become acquainted 
with a new field of Federal regulation. 

The problem of the conflict between airport operators and adjacent prop- 
erty owners was discussed by Robert P. Boyle, Assistant General Counsel 
of CAA. Mr. Boyle analyzed the problem from the viewpoint of the dis- 
cretion which a court may exercise in determining whether the acts sought 
to be enjoined by the adjacent property owner present, in fact, a nuisance, 
and in determining whether, assuming the existence of a nuisance, an in- 
junction should issue. With respect to the latter point it was stated that, 
as against the traditional view that the adjacent property owner is entitled 
to an injunction preventing further operation of the airport as a matter of 
right once the nuisance and damages were proven, there is a growing weight 
of authority to the effect that the Court may balance the conflicting public 
interests and exercise its discretion as to whether a final injunction should 
issue. Where the airport is privately owned and privately used, Mr. Boyle 
continued, it may be difficult to say that the public interest demands its 
continued operation, but it would be most difficult to envision a situation 
in which a publicly owned and publicly operated airport should be enjoined 
from continued operation where the court is allowed discretion in the bal- 
ancing of conflicting interests. 

At the conclusion of the panel discussion the Chairman invited ques- 
tions from those present, to be directed at individual members of the panel. 
During this most interesting phase of the meeting Mr. Ryan was afforded 
the opportunity, in response to numerous questions, of elaborating upon the 
position of the CAB as presented in some of that body’s most recent de- 
cisions dealing with new route applications and other matters concerning 
the scheduled air carriers. Much interest was evidenced at the meeting in 
the application of the Warsaw Convention of 1929 to air transportation 
which is international in character. It is no doubt true that this interest 
reflects a realization on the part of lawyers generally that the field of in- 
ternational air transportation will prove to be of increasing importance in 
the everyday practice of the law. Precisely what is “international trans- 
portation” under the terms of the Convention was one of several aspects of 
the Convention which was developed in answer to questions from those 
attending. CHARLES S. RHYNE 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


I. INTRODUCTION 


HE period July through October, 1947 was one of intense activity 

for ICAO. It was highlighted in the technical field by the appearance 
in August of the ICAO North Atlantic Regional Manual, the first of a 
series which will probably run to ten, one for each of the air navigation 
regions into which ICAO has divided the world. ICAO’s new Legal Com- 
mittee got off to an auspicious start when, at its first meeting, held in 
Brussels from September 10-25, 1947, it was successful in drafting a 
convention on the International Recognition of Rights in Rem in Aircraft. 
In the economic field a special conference convened in Geneva on Novem- 
ber 3, 1947 in an attempt to draft another multilateral convention, this one 
relating to commercial rights in international civil air transport. 


World attention was momentarily focussed upon an ICAO activity on 
October 14 and 15, 1947 when the U.S. Coast Guard cutter “Bibb,” while 
on duty in the North Atlantic as part of ICAO’s ocean weather ship system, 
rescued 62 passengers and 7 crew members of the “Bermuda Sky Queen,” 
a Boeing flying boat operated by an American non-scheduled international 
airline. The plane ran into heavy head winds which decreased its fuel 
supply and required it to land at sea near ICAO weather station “C,” 
which was manned at the time by the “Bibb.” These stations, in addition 
to their primary function of weather reporting, have an important corollary 
search and rescue function. The U.S. Government, through the Coast 
Guard, currently maintains only two stations, “A” and “C” of the thirteen- 
station system, although under the London Ocean Weather Stations 
Agreement of 1946 it is morally obligated to operate seven and one-half. 
Additional Congressional appropriations to the Coast Guard will be required 
if the U.S. is to fulfill this important international obligation. The Congress 
has been furnished, by the “Bibb” incident, with a striking illustration of 
the tangible benefits of the Ocean Weather Station System to U.S. inter- 
national airlines. 


Five countries took steps, during the period under review, to become 
members of ICAO, although none had completed the process. Colombia and 
Haiti ratified and Pakistan adhered to the Chicago Convention. The appli- 
cations of Austria and Italy for ICAO membership were approved by the 
United Nations General Assembly. When all five have formally joined, 
ICAO’s membership will stand at 48. 


During the summer, the sixth and seventh of ICAO’s regional air 
navigation meetings were held, in Lima and Rio, and dealt respectively 
with the South American and South Atlantic regions. The Caribbean 
Communications Committee met in August in Mexico City, and a special 
meeting dealing with aeronautical maps was held in Paris the same month. 


The second session of the ICAO Council opened on September 2, 1947, 





* Special Assistant on ICAO Matters, Aviation Division, Department of 
te. 
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to run until the end of November or early December.1 The Council’s Air 
Transport, Convention, Air Navigation and Joint Support Committees also 
met during the session, the Air Navigation Committee with the greatest 
frequency. In addition, one air navigation divisional meeting was held 
during the session, and two special technical meetings, which will be 
reported on below. 
II. GENERAL DEVELOPMENTS 
A. Council and Committee Officers Elected 


It will be recalled that Dr. Edward P. Warner was elected President of 
the Council at its first session (in which post he functions as an inter- 
national civil servant), and that Dr. Albert Roper was chosen as Secretary 
General of ICAO. Both had held the corresponding positions under the 
interim organization. 

During the second session, the Council elected Sir Frederick Tymms of 
the United Kingdom First Vice-President, Dr. T. F. Reis of Brazil Second 
Vice-President, and Ali Fuad Bey of Iraq Third Vice-President. Mr. Stuart 
Graham of Canada was elected Chairman of the Air Navigation Committee, 
Mr. Henri Bouche of France Chairman of the Air Transport Committee, 
Dr. Paul T. David of the United States Chairman of the Convention Com- 
mittee, and Vice-Commodore Juan F. Fabri of Argentina Chairman of the 
Joint Support Committee. 

B. Organizational Structure Approved 


On October 14, 1947, climaxing almost a month’s study of the problem, 
the Council approved with certain revisions the Secretary General’s pro- 
posals for the structure of the President’s office and of the ICAO Secretariat. 

The Secretariat will be divided into four main parts, to be known 
respectively as the Air Navigation, Economic, Legal, and Administrative 
Bureaus. Joint support activities will be dealt with by a section of the 
Economic Bureau at this stage of development. 

The Council also established the position of Deputy Secretary General, 
and Arthur R. McComb of Australia was selected to fill it. Mr. McComb 
represented Australia on the Interim Council of PICAO and served as 
Chairman of the Air Navigation Committee throughout PICAO’s existence. 
After the First Assembly of ICAO he returned to Australia to serve in 
that country’s civil aviation department. 

The chief organizational problem not yet resolved is the status of the 
new Legal Committee. In general, the legal experts of each member country 
tend to favor the consideration of the Committee as a creature of the 
Assembly, created by and responsible to it. The non-lawyers would prefer 
to regard it as a Committee of the Council, on the same level as the Air 
Navigation, Air Transport and other Council Committees. 


C. Trainee Program Inaugurated 


Implementing a program originally conceived by the Interim Council 
of PICAO, special short-term appointments with ICAO were offered by 
ICAO to six young men, including two from Argentina, and one each from 


1 The first session of the permanent Council, which lasted from May 28 to 
July 1, 1947, was briefly reviewed in the Summer 1947 issue of the JOURNAL. In 
addition to the accomplishments already outlined, the Council established terms 
of reference for its Air Navigation, Air Transport, Convention, and Joint Sup- 
port Committees. It decided to establish no standing administrative committees, 
except a Finance Committee, but rather to form working groups where necessary 
to study specific problems. The Council also decided to confirm July 1, 1947 as 
the date for the implementation of the “Q” code (for communications), although 
several states had explained the difficulties they would encounter in meeting that 
deadline. The Council also recommended that, pending the formal adoption of 
Standards and Recommended Practices under the terms of the Convention, Con- 
tracting States should continue to apply in their national civil aviation practices 
the PICAO Recommendations for Standards and Practices. 
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Bolivia, France, Greece and the Netherlands. In his announcement of the 
program, the Secretary General explained that this was the beginning of a 
training plan to introduce into the ICAO Secretariat personnel nominated 
by Member States for a limited period of apprenticeship. The purpose of 
the appointments is to familiarize trainees with the activities of ICAO. 
When they return to their home governments or airlines it is expected that 
the trainees will be able to utilize this experience in maintaining liaison be- 
tween their own organizations and ICAO. The first group was appointed 
for a six-month period. 


D. Drive for New Members Begun 


One of the problems the Council faced during its Second session was to 
increase ICAO’s membership. In this connection, a resolution was passed 
directing the President (1) to point out to Non-Contracting States the 
desirability of securing universal membership in ICAO “in order that the 
Organization may fully achieve its aims and objectives, which are to 
develop the principles and techniques of international air navigation and 
to foster the planning and development of international air transport... .,” 
and (2) to express the Council’s hope that such States will ratify or adhere 
to the Chicago Convention at an early date. 

Letters were accordingly dispatched to some sixteen countries. An 
important factor which has apparently operated to keep certain of these 
countries out of ICAO and to keep other member countries from paying 
their quota has been the fact that even the lowest quota assigned (one unit, 
or $8,935) bulks large for smaller countries with limited interest in inter- 
national civil aviation and with extensive commitments to the United 
Nations and other international organizations. One possible way out of 
this difficulty is provided by Resolution A1-62 of the First ICAO Assembly. 
This provides, in part, that “in respect of States assigned one unit during 
the fiscal year 1947-48 the Council shall be empowered to redetermine their 
capacity to pay and to fix an adjusted rate of contribution, if that seems 
justified....” 


E. 1948 Assembly Agenda Studied 

The Council began its consideration of the agenda for the Second Assem- 
bly, which will convene in late May or early June in Western Europe. One 
proposal which appeared to have some support was that the number of 
Commissions, which stood at six at the First Assembly, should be reduced. 
One way this might be done would be to handle in one commission the 
Constitutional and General Policy questions usually dealt with by Com- 
mission 1 and the Administrative and Financial Matters, formerly dealt 
with by Commission 5. At the First Assembly, these two commissions over- 
lapped to a considerable extent. 


III. LEGAL ACTIVITIES 


A. First Meeting of ICAO Legal Committee Held 

The new Legal Committee of ICAO held its first session in Brussels 
from September 10 to 25, 1947, attended by representatives of 24 ICAO 
Member States, 5 Non-Member States and 7 international organizations. 
The Committee drafted a proposed convention on the International Recogni- 
tion of Rights in Rem in Aircraft, laid down its rules of procedure and 
approved a work program for its next session and subsequent meetings. 
B. Convention Drafted on International Recognition of Rights in Rem 

in Aircraft? 

The Committee succeeded, where the First Assembly had failed, in reach- 
ing agreement on the principles to govern the drafting of a convention on 
"2 For complete text of draft convention, see post, pages 500-505. 
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this subject. After this, the convention was drafted in relatively short order. 

This draft convention will be presented for approval to the Second 
Assembly of ICAO. If it is approved and adopted by Member States, their 
international airline operators will find it easier to finance the purchase of 
new aircraft. The convention also will settle certain controversial aspects 
of aircraft financing which have concerned legal experts for two decades. 
By the proposed international agreement, each signatory state will recog- 
nize rights of ownership, of mortgage, of hire-purchase and of conditional 
sale, and of lease for all foreign aircraft which fly into its territories when 
such rights have been constituted and recorded in conformity to the law 
of the country of registration of the aircraft. 

The Convention when signed and ratified will, in the words of the 
Legal Committee, fulfill the following objectives: 

The Committee prepared a commentary on the draft convention, which 
will facilitate its consideration by the Second Assembly and later by indi- 
vidual Member States.® 


C. Rules of Procedure Established for the Legal Committee* 


The Committee established its detailed rules of procedure. It should be 
noted that in the case of the first officers to serve on the Committee—Mr. 
Andre Garnault of France (Chairman), Mr. Justice E. Alten of Norway 
and Brigadier C. S. Booth of Canada (Vice Chairmen)—an exception was 
made to the rule prohibiting officers from succeeding themselves. This was 
done because their first terms would otherwise have run only about seven 
months. It was agreed that they would remain in office until the Third 
Assembly of ICAO. 


D. Work Program Approved for the Legal Committee 


The Committee adopted the following provisional agenda for its next 
session, which it was decided (subject to the Council’s approval) would be 
held in the same place as and approximately two days before the Second 
ICAO Assembly: 


1. Revision of the Warsaw Convention. 
2. Report of a Subcommittee entrusted with studying 
—revision of the Rome Convention on damage to third parties on 
the surface, 
—revision of the Brussels Protocol additional to the said Convention, 
—existing draft convention concerning aerial collision, 
—limitation of liability of the operator. 
. Draft convention relating to the legal status of the aircraft com- 
mander, 
Report on the question of definitions. 
Reports submitted by the Secretariat on questions referred to it by 
the Committee. 
Examination of the working program; revision of the order of 
priority. 
The Committee also decided that the following questions should be con- 
sidered at subsequent sessions: 
a) Negotiability of documents in connection with carriage of cargo by 
air. 
b) Draft convention concerning assistance to aircraft and by aircraft 
on land. 
c) Revision of the convention on assistance and salvage of aircraft 
by aircraft at sea. 


> me we 





3 For text of Report and Commentary of the Legal Committee, see post, 
pages 505-511. 


4 Text of Rules of Procedure, will appear in the next issue of the JOURNAL. 
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d) Authority of judgments by competent tribunals under conventions in 
force on air matters. 

e) Distribution and allocation of awards. 

f) Hire and charter. 

g) General average. 

h) Remuneration for assistance and postal contribution to such expenses. 

i) Jettison. 

j) Revision of convention on precautionary attachment of aircraft. 

k) Insurance. 


IV. AIR TRANSPORT DEVELOPMENTS 


A. Commission Convened on the Multilateral Agreement on Commercial 
Rights in International Civil Air Transport 


The Chicago Conference of 1944, the First Interim Assembly of PICAO 
in 1946, and the First Assembly of ICAO in 1947, all made unsuccessful 
attempts to agree upon the principles to govern the drafting of a generally 
acceptable multilateral agreement on the exchange of commercial rights in 
international civil air transport. 

Discussions of the problem at the First Assembly of ICAO led to the 
conclusion that a special conference devoted exclusively to this problem was 
in order. It was decided to convene a commission, open to all Member States, 
not later than October, 1947 at Rio de Janeiro. For administrative reasons, 
the Brazilian Government was forced to withdraw as host, and the com- 
mission began its deliberations in Geneva on November 3, 1947, with about 
29 states in attendance. 

Three of the leading issues which the commission was expected to face 
were: (1) whether an automatic exchange of routes should be included in 
the proposed multilateral agreement; (2) whether, in the absence of such 
an automatic exchange, the agreement should contain some guarantee that 
separate bilateral route negotiations would be successfully concluded; and 
(8) whether the “Bermuda” language was sufficiently widely acceptable to 
be the basis of the agreement’s capacity clause relating to fifth freedom 
traffic. 

Even were agreement to be reached and a multilateral agreement drafted, 
it was not clear, as the commission opened its meetings, whether such an 
agreement would be immediately opened for signature by Member States, 
or submitted to the Second Assembly for final approval and signature. 


B. Air Transport Committee Work Program Reviewed 


At its first meeting of the second session, the Air Transport Committee 
reviewed its work program for the future. This program, which gives a 
good picture of ICAO’s scope of economic interest, includes: 

1) Study of pros and cons of international ownership and operation of 
international air services and air navigation facilities on trunk 
air routes 

2) Airport charges 

8) Distinction between scheduled and non-scheduled services 

4) International air mail 

5) Facilitation of international air transport 

6) Insurance 

7) Double taxation 

8) Statistics 

9) Filing of contracts and agreements 

10) Possible amendment of Article 54(d) of Chicago Convention 


C. Studies of International Air Mail Continued 


ICAO was represented by an observer at the Congress of the Universal 
Postal Union during May and June in Paris. He presented a statement on 
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international air mail which had been adopted by the Air Transport Com- 
mittee, as well as a study on air mail prepared by the Air Transport Bureau 
for the information of the UPU Congress. The Congress subsequently 
recommended: 

“... that ICAO continue to collect all statistical and other data on the 
problem of the economics of international air mail in order to supplement 
and finalize the important work reported by its observer at the 12th 
Congress of the Universal Postal Union and, in due course, to prepare a 
study containing the collective views of Member states of ICAO, for 
consideration by the postal administrations, prior to the eventual adop- 
tion of the provisions of Recommendation 798” (regarding the rates of 
transportation charges for air mail). 

The ICAO Council authorized the President to send a letter to the UPU 
indicating the air mail studies contemplated by ICAO and of the procedural 
problems which may arise in fulfilling the UPU’s request. These problems 
stem from a difference of views among certain ICAO Member States con- 
cerning the proper function of ICAO in the air mail field. 


V. AIR NAVIGATION ACTIVITIES 


A. South American and South Atlantic Regional Air Navigation 
Meetings Held. 

ICAO’s South American Regional meeting was held in Lima from 
June 17 to July 7, 1947, and its South Atlantic Regional meeting in Rio de 
Janeiro from July 15 to 31, 1947. Both of these technical meetings con- 
sidered air navigation problems peculiar to their respective areas and drew 
up facilities inventories. The meetings were exceptionally well attended by 
Latin American aviation technicians, many of whom had not previously 
participated in ICAO deliberations. 

Lima was subsequently chosen by the Council as the ICAO South 
American Field Office.® 


B. Five Other Technical Meetings Convened 


A special regional Aeronautical Map meeting was held in Paris in early 
August to discuss a series of international air charts on a 1:500,000 scale 
for the European area. 

Later in the same month, the Communications Committee for the Carib- 
bean area had a particularly successful meeting in Mexico City where it 
developed detailed plans for implementing the agreements reached at the 
Caribbean Regional Air Navigation Meeting of September 1946. 

A special two-day session of the Meteorological Division was held in 
Montreal on September 17-18, following the meetings of the technical com- 
missions of the International Meteorological Organization (IMO). The 
recommendations of the IMO commissions regarding meteorological codes 
were adopted by the ICAO division, and ICAO’s pertinent Standards and 
Recommended Practices will probably be amended to conform with these 
recommendations. 

A meeting of the Airworthiness-Operating Practices Subcommittee in 
Paris from September 23 to October 4, 1947 was held to discuss the ques- 
tion of whether the effect of atmospheric temperature should be taken into 
account in various phases of aircraft operation, and if so, to resolve basically 
different concepts as to how this should be done. It was not possible at the 
meeting to solve the latter problem, although some progress was made in 
clarifying the opposing schools of thought on the matter. 

The third session of the Aerodromes, Air Routes and Ground Aids Divi- 
sion met in Montreal from September 23 to October 28, 1947. Its objective 
was the improvement of facilities and services provided on the ground for 
international air transport. One of the items discussed was the development 


5 Melbourne was later designated as the interim Far Eastern Field Office. 
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of a standard method for testing runway strengths. The experts also 
studied, among other problems, the spacing of wheels on large aircraft to 
provide a satisfactory distribution of load. 


C. ICAO North Atlantic Regional Manual Published 


ICAO’s regional manuals, of which the North Atlantic volume published 
in August is the first, are the “end products” of its series of regional air 
navigation meetings. The present volume, setting a general pattern for 
the series, is designed to serve the interests of flight and ground personnel, 
civil aviation authorities and others requiring in compact form the informa- 
tion relative to the North Atlantic. It is made in loose-leaf sectionalized 
form so that the user may extract portions for particular purposes. _The 
loose-leaf form provides for the insertion of amendment sheets or additional 
loose leaves when issued by the Organization. The Manual is divided into 
five parts, with further subdivisions, thumb-indexed: 

Part I contains general procedures (including those for distress), to- 
gether with North Atlantic supplementary procedures for air traffic con- 
trol, communications, meteorology, and search and rescue. These are 
reprints, presenting in convenient form material already published by the 
Organization. The other parts, consisting of material newly compiled, 
are as follows: / 

Part II, Radio Facilities—This contains the normal frequencies used by 
the States of the Region, alphabetical indexes to radio facilities, to radio 
call signs and identifications, and to radio facility charts of the United 
States, Canada, North Atlantic Islands and Europe. 

Part III, Directory of International Aerodromes—This includes an 
index to designated international aerodromes arranged by country, to- 
gether with alphabetical indexes, index charts and directories of land 
and water aerodromes. 

Part IV, Instrument Approach and Landing Charts—This provides an 
index to published charts and contains sample instrument approach and 
rg charts as well as a list of agents authorized by States to sell 
charts. 

Part V, General Information—This section is flexible, subject to later 
additions. Contained at present are: airline operations (a chart of 
scheduled airlines), a list of customs aerodromes available to civil avia- 
tion, and conversion tables for units of length, volume, temperature and 
weight, together with a radio bearing correction table. 


VI. JOINT SUPPORT PROGRAM 


A. ICAO Technical Mission Sent to Iceland 


The Council authorized a special technical mission to proceed to Iceland 
to continue the study of that country’s request for overall joint support for 
telecommunications and meteorological services. The “Vik” loran facility 
in Iceland is already being jointly supported financially by a number of ICAO 
Member States whose airlines use it in trans-Atlantic flying. 


VII. AMENDMENT OF THE CONVENTION 


A. Convention Committee Proposes Amendments to Article 94 


The Convention Committee’s Second Report to the Council, approved by 
the latter, proposed that Article 94, the amending article of the Chicago 
Convention be revised extensively. The suggested revisions would, among 
other things, make it possible to adopt, by a two-thirds vote of the Assembly, 
amendments which do not create new substantive obligations on the part of 
Contracting States. Eliminating the requirement for ratification by Con- 
tracting States for such amendments would bring ICAO’s amending article 
into line with those of certain other international organizations whose char- 
ters were drawn up later than ICAOQ’s. 

The problem will next be studied by the Legal Committee or a special 
subcommittee thereof. It is not clear whether the Council will actually 
recommend to the 1948 Assembly that Article 94 be amended as suggested, 
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or whether this amendment will await a general overhaul of the Convention 
which may be undertaken at the 1950 Assembly. One obstacle to amend- 
ment at the next Assembly is the confusion that would arise if the revised 
Article 94 were not ratified by all Member States by the time of the 1950 
overhaul. 


VIII. RELATIONS WITH OTHER INTERNATIONAL ORGANIZATIONS 


A. United Nations (UN) 

ICAO, as a specialized agency of the United Nations, took an increasing 
part in the administrative activities of that organization during the sum- 
mer and fall months. Representatives of ICAO attended meetings of the 
UN Consultative Committee on Budgetary and Financial Arrangements, the 
Committee on Privileges and Immunities, the Consultative Committee on 
Public Information, the Film Board, the Working Committee of the Co- 
ordination Committee, and the Statistical Commission. 

As a result of an Air Transport Committee recommendation approved 
by the Council ICAO will undertake the filing of aviation agreements with 
the United Nations, making it unnecessary for ICAO Member States to 
make a duplicate filing in order to comply with the UN Charter. ICAO 
will also take over the collection of the air transport statistics now being 
collected by UN and will furnish the UN with summary figures for its 
statistical publications. 


B. Universal Postal Union (UPU) 

ICAO’s collaboration with the Universal Postal Union has been described 
above under “Air Transport Activities.” Closer and more efficient relations 
will be facilitated by the newly-created governing body within the UPU, 
which will be known as the “Executive and Liaison Commission.” The 
UPU is expected to become, like ICAO, a specialized agency of the United 
Nations. 


C. Other International Organizations 

In addition to maintaining day-to-day liaison with the International Air 
Transport Association (IATA), whose headquarters are also located in 
Montreal, ICAO: representatives attended meetings of the following other 
international organizations: (a) Interim Commission of the World Health 
Organization, (b) World Statistical Congress, (c) ILO Conference of Labor 
Statisticians, (d) International Chamber of Commerce, (e) International 
Standards Organization, (f) International Meteorological Organization, 
(g) World Peace Foundation. 

R. K. W. 





INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
I. INTRODUCTION 


IATA’s Third Annual General Meeting was held at the Hotel Quitan- 
dinha, Petropolis, Brazil from October 14 to 18, 1947. Sixty-nine airline 
members from forty-two countries attended. Just prior to this, a highly 
successful joint session of the three IATA Traffic Conferences had con- 
vened in nearby Rio de Janeiro. 

During the summer, the IATA Executive-Administrative Subcommittee 
had met in Stockholm (July 16), the Consultative Committee on Public 
Relations in Prague (July 22), the Tariffs and Schedules Subcommittee in 
Paris (August 11), and the Financial Committee in Brussels (September 3). 

The Annual Technical Conference was held in Nice, France from Sep- 
tember 1 to 12, followed by a meeting of the Technical Committee which 
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opened September 16 at the same site. The Technical Conference covered 
the whole range of air transport engineering, including navigation and 
landing aids, communications, ground facilities, operations and maintenance 
practices, and made a number of technical recommendations to IATA mem- 
ber airlines and to ICAO. 


II. THmRpD ANNUAL GENERAL MEETING 


The five-day IATA congress reviewed the activities of the international 
airlines in the traffic, legal, technical and financial fields. Six new airline 
companies were admitted to IATA membership, members of the Executive 
and other standing committees were elected, a $645,000 IATA budget ap- 
proved for 1948 and a new method devised for assessing membership dues. 

The meeting approved arbitration procedures for settling disputes be- 
tween member airlines without recourse to lawsuits. It is interesting to 
observe how IATA proposes to handle this problem. Three-member panels 
will be created for the arbitration of individual disputes. Each party to the 
disagreement names one member and the two together pick a third as 
chairman. The Director General of IATA is given the power to fill out the 
tribunal’s membership if one airline refuses to designate its member, or if 
the first two parties cannot agree on the third. Arbitration awards can be 
arrived at by a majority vote, and will be final and conclusively binding on 
both parties. ICAO, which has the equally difficult problem of providing 
a workable machinery for settling disputes arising among its member gov- 
ernments, can now be expected to watch IATA’s experience closely. 

Measures were also provided to enforce the decisions of commissions 
investigating alleged breaches of IATA Traffic Conference obligations. 
Penalties include: (a) notification to all members of the commission’s find- 
ings, (b) fines, (c) suspension for stipulated periods of the privilege of 
receiving bookings from other airlines through accredited IATA agents, 
and, finally, (d) expulsion from IATA. 

The governments of IATA’s member airlines were urged to adopt the 
new draft Convention on International Recognition of Rights in Rem in 
Aircraft* recently drawn up at Brussels by the Legal Committee of ICAO. 
The airlines assert that this convention is needed to define ownership rights 
in aircraft used in international services. 

The meeting deferred action for at least one year on a proposal to per- 
mit non-scheduled and contract operators to join IATA. The proposal had 
previously been approved by the Executive Committee but failed to obtain 
support at the Quitandinha session. 

Brussels was designated as the site of the 1948 General Meeting, which 
will be held sometime in the late summer. 


III. JOINT MEETING OF IATA TRAFFIC CONFERENCES 


The three IATA Traffic Conferences (No. 1—North and South America, 
No. 2—Europe, Africa and Midddle East, and No, 3—Asia, East Indies and 
Australasia) met in joint session in Rio de Janeiro prior to the General 
Meeting. The very broad area of agreement developed at this joint session 
will result in the world’s airlines putting into effect uniform traffic practices 
and rate policies on some 500,000 miles of air routes throughout the world. 
Airlines of forty-two countries participated in this important meeting. 
Briefly summarized, the results of the joint session were: 

(a) Rates — Recommended, subject to governmental approval, a 
trans-Atlantic fare increase from $325 to $350 for March 1 to Sep- 
tember 1, 1948. Other international rates remain virtually unchanged. 

(b) Ticketing — Agreed upon a uniform passenger ticket, baggage 
check and excess baggage ticket, to replace the more than 100 current 


* For text of draft convention, see post, page 500. 
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and varying forms. Normal validity of tickets was set at one year, 
except on short haul services where tickets will remain good for six 
months. 

(c) Reservations — Standardization of airline reservation pro- 
cedures to eliminate delays in booking space. 

(d) Discounts — 10% for round trips, 90% for infants under two 
years of age, and 50% for children between two and twelve. Round 
trip excursion fares (at airlines’ discretion) of 114 times the one-way 
fare and round trip discounts on air portions of trips involving both 
air and surface transport. Same discounts for circle and irregular 
route tickets as for round trips. 

(e) Stop-Overs — World-wide approval in principle to practice of 
allowing stop-overs on through-trip tickets. 

(f) Definitions — Universally accepted definitions of many terms 
used in airline practices. 

(g) Free Baggage Allowances — Standardized at 30 kilos (66 lbs.) 
on international services, except for 20 kilos (44 lbs.) on European 
short hauls and 40 kilos (88 Ibs.) on certain round-the-world flights. 

(h) Excess Baggage Charges — Uniformly one per cent on one-way 
passenger fare per kilo (2.2 lbs.), with one minor exception. 

(i) Universal Air Travel Credit Plan — Plan accepted, combining 
features of U.S. credit plan and pre-war European plan. 

(j) Air Cargo — New air waybill and consignment note, to simplify 
world wide cargo movement. Merger of existing classifications of air 
freight and air express into a single category of international air 
cargo. Reductions of 25% on all shipments over 100 pounds permitted, 
anywhere in the world. 

(k) Agents — Uniform agency resolution and standard form of 
agreement between individual lines and their own agents. Agencies 
screened and certified by IATA conferences. World wide agency com- 
mission rate set at 744%, with a few minor exceptions. 

(1) Interline Agreements Uniform interline agreement covering 
transactions between airlines. 

(m) Designation of International Routes — Standard system for 
numbering and designation of international airline routes, to elimi- 
nate confusion. Each airline assigned a two-letter designation and in 
turn gives each of its routes a three-number label. South and west 
flights assigned odd numbers and north and east flights even numbers. 


R. K. W. 








DRAFT CONVENTION ON THE INTERNATIONAL 
RECOGNITION OF RIGHTS IN AIRCRAFT* 


Article I 
(1) Each Contracting State undertakes to recognize: 

a) rights of property in aircraft, 

b) rights to acquire aircraft by purchase coupled with posses- 
sion of the aircraft, 

c) rights to possession of aircraft under leases of six months 
or more, 

d) mortgages, hypotheques, and similar rights in aircraft 
which are contractually created as security for the pay- 
ment of an indebtedness, 





ber, 1947 at its first session in Brussels. 





* Text approved by the Legal Committee of ICAO on 24th and 25th Septem- 
Doc. 4627, LC/68, Sept. 25, 1947. 
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provided that such rights have been constituted and are recorded in a public 
record, in conformity with the law of the Contracting State whose national- 
ity the aircraft possesses. 

(2) Except as otherwise provided in this Convention, the effects of the 
recording of such rights with regard to third parties shall be determined 
according to the law of the Contracting State where they are recorded. 


Article II 


(1) All recordings relating to a given aircraft must appear in the record 
of the State whose nationality the aircraft possesses. 

(2) The address of the authority responsible for maintaining the record 
must be shown on the certificate of registration as to nationality. 

(3) Any person shall be entitled to receive from the authority main- 
taining the record duly certified copies or extracts of the particulars recorded. 
Such copies or extracts shall constitute prima facie evidence of the content 
of the record. 

(4) The national law may provide that the filing of any document for 
recording shall have the same effect as a recording. In that case adequate 
provision shall be made to ensure that such documents are open to the public. 

(5) Reasonable charges may be made for services performed by the 
authority maintaining the record. 


Article III 


(1) The claims set forth below give rise to charges which without re- 
cording, follow the aircraft and take priority over all other claims: 
a) compensation due for salvage of the aircraft, 
b) extraordinary expenses indispensable for the preservation 
of the aircraft. 

(2) The claims enumerated in paragraph (1) above shall be satisfied 
in the inverse order of the dates of the incidents in connection with which 
they are incurred. 

(8) The priority accorded to these claims by paragraph (1) above shall 
be extinguished unless judicial action thereon is commenced within three 
months from the date of their arising. The law of the forum shall deter- 
mine the contingencies upon which this period may be interrupted or sus- 
pended. 

(4) If a charge arising from any such claim has been recorded, it shall, 
on the extinction of the priority accorded by paragraph (1) take priority 
as a right mentioned in Article I. 

(5) Any of the claims mentioned in this Article may be entered at 
any time on the record so as to give notice thereof to all concerned. 

(6) In the case of any incident occurring within the territory of a 
Contracting State to an aircraft there registered the question whether any 
of the claims mentioned in paragraph 1 is entitled to the priority or charge 
there mentioned shall be determinated by the national law. 

(7) Except as provided in this Article, no charge taking priority over 
the rights mentioned in Article I shall be admitted or recognized by Con- 
tracting States. 

Article IV 


The priority of a right mentioned in Article I, paragraph (1)d, extends 
to the sums thereby secured. However, the amount of interest included shall 
not exceed that accrued during three years prior to the execution proceed- 
ings together with that accrued during the execution proceedings. 
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Article V 


(1) The proceedings of a sale in execution shall be determined by the 
law of the Contracting State where the sale takes place. 

(2) The following provisions shall, however, be observed: 

a) the date and place of the sale shall be fixed at least six 
weeks in advance, 

b) the executing creditor shall supply a duly certified extract 
of the recordings concerning the aircraft, shall. give 
public notice of the sale at the place where the aircraft is 
registered at least one month before the day fixed, and 
shall concurrently notify, by registered letter, the re- 
corded owner and the holders of rights in the aircraft 
recorded or entered on the record whose addresses are 
known. 

(3) The consequences of failure to observe the requirements of para- 
graph (2) shall be as provided by the law of the Contracting State where 
the sale takes place. 

(4) No sale can be effected unless all charges having priority over the 
claim of the executing creditor in accordance with this Convention, which 
are established before the competent authority, are covered by the proceeds 
of the sale or assumed by the purchaser. 

(5) The national law of a Contracting State may provide that the 
rights referred to in Article I, if held as security for an indebtedness, shall 
not be set up, to an extent greater than 80% of the sale price of the air- 
craft taken in execution, as against persons who have sustained injury or 
damage on the surface caused by such aircraft, or by any other aircraft 
encumbered with similar rights held by the same persons, except in the case 
where the injury or damage in question is adequately and effectively insured 
by a State or with an insurance undertaking in any State. In the absence 
of other limit established by the law of the Contracting State where the 
execution sale takes place, insurance equivalent to the amount of the pur- 
chase price when new of the aircraft sold on execution shall be considered 
adequate for the damages caused. 

(6) Costs legally chargeable under the law of the Contracting State 
where the sale takes place which are incurred in the common interest of 
creditors in the course of execution proceedings leading to sale, shall be 
paid out of the proceeds of sale, before any claims, including those given 
preference by Article III. 

Article VI 

Sale in execution of an aircraft in conformity with the provisions of 
Article V shall effect the transfer of the property in such aircraft free 
from all charges which are not assumed by the-purchaser. 


Article VII 


No transfer of an aircraft from the nationality register or the record 
of a Contracting State to that of another State shall be made, unless all 
holders of recorded rights have been satisfied or consent to the transfer. 


Article VIII 

(1) If, in conformity with the law of a Contracting State where an 
aircraft is registered, a recorded right of the nature specified in Article I, 
and held as security for the payment of an indebtedness, extends to spare 
parts stored in a specified place or places, such right shall be recognized by 
all Contracting States, as long as the spare parts remain in the place or 
places specified, provided that an appropriate public notice, specifying the 
description of the right, the name and address of the holder of this right 
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and the record in which such right is recorded, is exhibited at such place 
where such spare parts are located, so as to give due notification to third 
parties that such spare parts are encumbered. 

(2) A statement indicating the character and the approximate number 
of such spare parts shall be annexed or included to the recorded document. 
Such parts may be replaced by similar parts without affecting the right of 
the creditor. 

(3) The provisions of Article V(1) and (4) and of Article VI shall 
apply to a judicial sale of spare parts. However, in fixing the minimum 
bid at which the sale can take place, account shall be taken of charges hav- 
ing priority over the claim of the executing creditor only to the extent of 
two thirds of the value of the spare parts as determined by experts ap- 
pointed by the authority responsible for the sale. Further, in the dis- 
tribution of the proceeds of sale, the competent authority may, in order to 
provide for the claim of the executing creditor, limit the amount payable to 
holders of such priority charges to two thirds of the amount of such pro- 
ceeds of sale after payment of costs referred to in Article V(6). 

(4) For the purpose of this Article the term “spare parts” means parts 
of aircraft, engines, propellers, radio apparatus, instruments, appliances, 
furnishings, parts of any of the foregoing, and generally any other articles 
of whatever description maintained for installation in aircraft in substitu- 
tion for parts or articles removed. 


Article IX 
This Convention applies to aircraft registered as to nationality in a 
Contracting State, provided that a Contracting State shall not be obliged to 
apply this Convention (except Articles III and VII) within its own territory 
to aircraft there registered. 
Article X 
Nothing in this Convention shall prejudice the right of any Contracting 
State to enforce against an aircraft its national laws relating to immigra- 
tion, smuggling or air navigation. 


Article XI 
This Convention shall not apply to aircraft used in military, customs 
or police services. Article XII 


For the purpose of this Convention the competent judicial and adminis- 
trative authorities of the Contracting States may correspond directly with 


each other. Article XIII 

Contracting States whose national laws may not be sufficient to ensure 
the fulfillment of the provisions of this Convention, shall take such measures 
as are necessary for this purpose. Upon these measures becoming effective, 
such States undertake to notify them to the Secretary General of the 
International Civil Aviation Organization. 


Article XIV 


For the purpose of this Convention the term “aircraft” shall include 
the air frame, engines, propellers, radio apparatus, and all other articles 
intended for use in the aircraft whether installed therein or temporarily 
separated therefrom. Article XV 


This Convention shall remain open for signature until it comes into 
force in accordance with the provisions of Article XVII. 


Article XVI 


This Convention shall be subject to ratification by the signatory States. 
The instruments of ratification shall be deposited in the archives of the 
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International Civil Aviation Organization, which shall give notice of the date 
of deposit to each of the signatory and adhering States. 


Article XVII 


(1) As soon as two of the signatory States have deposited their instru- 
ments of ratification of this Convention, it shall come into force between 
them on the ninetieth day after the date of the deposit of the second 
instrument of ratification. It shall come into force, for each State which 
deposits its instrument of ratification after that date, on the ninetieth day 
after the deposit of its instrument of ratification. 

(2) The International Civil Aviation Organization shall give notice to 
each signatory State of the date on which this Convention comes into force. 

(3) This Convention, as soon as it comes into force, shall be registered 
with the United Nations by the Secretary General of the International 
Civil Aviation Organization. 

Article XVIIT 


(1) This Convention shall, after it has come into force, be open for 
adherence by non-signatory States. 

(2) Adherence shall be effected by the deposit of an instrument of 
adherence in the archives of the International Civil Aviation Organization, 
which shall give notice of the date of the deposit to each signatory and 
adhering State. 

(3) Adherence shall take effect as from the ninetieth day after the date 
of the deposit of the instrument of adherence in the archives of the Interna- 
tional Civil Aviation Organization. 


Article XIX 


(1) Any Contracting State may denounce this Convention by notifica- 
tion of denunciation to the International Civil Aviation Organization, which 
shall give notice of the date of receipt of such notification to each signatory 
and adhering State. 

(2) Denunciation shall take effect six months after the date of receipt 
by the International Civil Aviation Organization of the notification of de- 
nunciation. 

Article XX 


(1) Any State may, at the time of signature or of the deposit of its 
instrument of ratification or adherence, declare that the acceptance which 
it gives to this Convention does not apply to all or any of its overseas ter- 
ritories. The “overseas territories’ of a State shall mean its colonies, 
protectorates, territories in respect of which it exercises a mandate or 
trusteeship, territories under its suzerainty, and other non-metropolitan 
territories subject to its sovereignty or authority. 

(2) The International Civil Aviation Organization shall give notice of 
any such declaration to each signatory and adhering State. 

(3) Any State may subsequently adhere, in accordance with the pro- 
visions of Article XVIII, on behalf of all or any of its overseas territories, 
regarding which it has made a declaration as aforesaid. 

(4) Any State may denounce this Convention, in accordance with the 
provisions of article XIX for all or any of its overseas territories. 


Article XXI 


(1) Upon deposit of its instrument of ratification or adherence, or by 
notification to the International Civil Aviation Organization at any time 
thereafter, any State may declare that any overseas territory is to be 
regarded as a separate Contracting State for the purposes of this Conven- 
tion. 
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(2) The International Civil Aviation Organization shall give notice 
of any declaration made as aforesaid and of the date of receipt thereof to 
each signatory and adhering State and such declaration shall take effect 
as from the ninetieth day after its receipt by the International Civil Aviation 
Organization. 

(8) Any declaration made in pursuance of paragraph (1) of this 
Article may be rescinded by a notification of rescission to the International 
Civil Aviation Organization, which shall give notice of the date of receipt of 
such notification to each signatory and adhering State. Rescission shall take 
effect as from the ninetieth day after the notification thereof to the Inter- 
national Civil Aviation Organization. 

IN WITNESS whereof the undersigned Plenipotentiaries, having been 
duly authorized, have signed this present Convention. DONE this 
day of at in the English, French and Spanish languages, each 
text being of equal authenticity. 

This Convention shall remain deposited in the archives of the Interna- 
tional Civil Aviation Organization and one certified copy thereof shall be 
transmitted by the Secretary General of the International Civil Aviation 
Organization to the Government of each State which has signed, ratified or 
adhered thereto. 





REPORT AND COMMENTARY OF THE LEGAL COMMITTEE OF 
ICAO ON THE DRAFT CONVENTION CONCERNING THE IN- 
TERNATIONAL RECOGNITION OF RIGHTS IN AIRCRAFT* 


I. HISTORICAL 


The Civil Aviation Conference, held at Chicago in November and Decem- 
ber 1944, recommended that consideration should be given to the early calling 
of an international conference on private international air law for the pur- 
pose of adopting a convention dealing with the transfer of title to aircraft, 
and that such conference should include in the bases of discussion the exist- 
ing draft convention relating to mortgages, other real securities and aerial 
privileges, and the existing draft convention on the ownership of aircraft 
and the aeronautic register, both of which were adopted by the CITEJA 
in 19381. 

In January 1946, the CITEJA, at its first meeting after the war, took 
note of the above recommendation of the Chicago Conference and sent to 
the PICAO copies of the texts of the two draft conventions adopted in 1931. 

At the Assembly of PICAO held in May and June 1946, the Fourth 
Commission considered the matter. A Committee of that Commission pre- 
pared a draft convention which combined the principles comprised in the 
two CITEJA drafts; and it was decided that the matter should be further 
considered by the Committee with a view to a finalized draft of a new con- 
vention, and a report thereon, being circulated to all States and international 
organizations concerned, so that full consideration of the proposals could 
be given to the matter by the next Assembly of PICAO (or ICAO). 

It was arranged that the Committee concerned should meet in Paris in 
February 1947. A complete new draft convention was prepared, with short 
report thereon, and these were circulated to all States and international 
organizations concerned early in 1947, with a request that observations 
thereon should be sent to the ICAO before the meeting of the First Assem- 
bly of the ICAO which was due to meet on May 6th. In response to this 
request certain observations were received. 

* As approved by the Legal Committee at its meeting of September 25th, 
1947, Doc. 4634, LC/70, 9/10/47. 
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The matter was again considered by the Fourth Commission of the 
First Assembly of ICAO in May 1947 and a Committee of the Fourth Com- 
mission prepared a new skeleton draft comprising the main principles and 
features contained in the previous drafts. It was decided by the First 
Assembly that this draft, together with a questionnaire containing questions 
on nine matters of principle, should be circulated to all States and inter- 
national organizations concerned, with a request that answers thereto should 
be sent to ICAO, in order that the matter might be further considered, and 
if possible finalized, at the first meeting of the newly-constituted Legal Com- 
mittee of the ICAO proposed to be held in September 1947, so that a final- 
ized draft of the proposed convention could be circulated before the end of 
1947. 

Answers to the above mentioned questionnaire were received from the 
following States: Argentina, Australia, China, Denmark, Guatemala, India, 
Norway, Sweden, Switzerland, Union of South Africa, United Kingdom and 
the United States of America. 

It was hoped that (subject to any further revision which might be 
found necessary or desirable consequent upon observations upon the new 
draft to be prepared by the Legal Committee) it would be possible to agree 
and sign a Convention at the Second Meeting of the Assembly of the ICAO 
to be held in 1948. 

The Legal Committee of the ICAO duly held its first meeting on Septem- 
ber 10th, 1947, in Brussels, and, having settled its Rules of Procedure, de- 
voted twelve days to further consideration of the draft convention. The 
discussions were based upon the skeleton draft prepared in May 1947, taking 
into consideration the answers to the questionnaire which had been received 
and also the provisions of the Paris draft of February 1947 which were not 
included in the draft of May 1947. A complete new draft was formulated 
(Doc. 4627, LC /63) .* 


II. COMMENTARY UPON THE DRAFT CONVENTION! 

Article I caused more difficulty than any other because it constitutes 
the foundation of the whole convention. Should each State be entitled to 
stipulate the rights required to be recognized in other States? Should each 
State be entitled to limit the rights it is prepared to recognize? Should the 
Convention lay down the rights to be recognized by all Contracting States? 
Should the Convention include mandatory provisions concerning the means 
of recording rights in the State of Registry of the aircraft, or in other 
States? Should the record of such rights form part of the system of regis- 
tration as to nationality or not? Should reservations be permitted as re- 
gards rights arising from obligations to transfer property? Should rights 
recordable be limited strictly to rights “in rem” or should other rights be 
recordable? Should “fleet mortgages” be recordable as such? 

As will be seen from the draft convention annexed to this Report, it was 
eventually decided that the best course was to provide that each Contracting 
State should recognize four categories of rights. The first deals with rights 
of property or ownership. The second consists of rights to acquire aircraft 
by purchase coupled with possession, such as “hire-purchase” or “condi- 
tional sale.” The third comprises leases of aircraft for six months or more, 
which includes one of the features of an “equipment trust.” The fourth 
deals with mortgages and similar rights, and (in conjunction with the third 





1In the Commentary, the draft convention prepared by the ad hoc Commit- 
tee in Paris in February 1947 is referred to as the “Paris Draft,” (Doc. 4005, 
A1-LE/7, 18/3/47, or Doc. 2878, LG [Paris] 2); and the skeleton draft conven- 
tion prepared by the Subcommittee of the Fourth Commission in Montreal in 
May 1947 is referred to as the “Montreal Draft” (Doc. 4882, A1-LE/65, 24/5/47). 
The latter formed the basis of discussions of the Legal Committee in Sept. 1947. 
* For text of draft convention, see supra, pp. 500-505. 
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category) would include “equipment trust” and “conditional sale” which 
though novelties in the Eastern hemisphere, constitute normal procedure 
in the United States of America in connection with financing the purchase 
by operators of a series of aircraft from constructors. The Committee con- 
sidered that these four categories include all the transactions which are 
necessary to achieve the objectives required, both in connction with property 
rights and rights less than ownership. 

It will be noted that, in order to obtain recognition, the rights concerned 
must be [constituted and*] recorded in a public record in conformity with 
the law of the State in which the aircraft is registered as to nationality; and 
it is left to each State to decide whether the record should or should not be 
combined with the registry as to nationality. Also, unlike the Paris draft, 
no procedural regulations concerning the maintenance and conduct of the 
record are laid down. Such matters are left entirely for regulation by each 
State. Similarly, no provision is made for aircraft under construction, since 
it is a domestic matter for each State until the aircraft can undertake in- 
ternational flights with a certificate of airworthiness. It should also be 
noted that no obligation is cast upon any State to do more than recognize 
the rights concerned. That is to say, no State is-obliged to keep a record 
of rights recorded against foreign aircraft. 

No mention is made of debts due to the Public Treasury. This ques- 
tion and attachments and preclosure proceedings are dealt with hereafter. 

Under paragraph 2 of Article 1, the position of third parties in relation 
to holders of recorded rights is regulated by law of the recording state. 

Article II provides that all recordings must appear in the record of the 
State in which the aircraft is registered as to nationality; and it is left to 
each State to decide whether a single record should be kept or a separate 
record for registration as to nationality. This article also contains the 
minimum of procedural rules considered to be necessary concerning the 
records in order to ensure uniformity. By this method it is possible to 
eliminate many technical provisions concerning recording and conduct of 
the register which appeared in the Paris draft. 

Paragraph 4 reproduces Article 15 of the Paris draft. It is not manda- 
tory but suggests a principle concerning filing of documents (as distinct 
from recording) which may be found useful and convenient in some States. 

Article III lays down that the only charges which can take precedence 
over recorded charges are those arising from salvage and extraordinary 
expenses indispensable for the preservation of the aircraft. The Commit- 
tee considered this principle to be essential because, unless the aircraft is 
salvaged or preserved, its value as a security for the recorded rights dis- 
appears. It also considered that no other charges (e.g. airport fees) should 
be included as preferential. 

Paragraph 2 of this Article is in conformity with the Maritime rule 
that the preferred charges rank in the inverse order of the dates of the 
incidents giving rise to the charges. 

Paragraph 3 prescribes that the preferential character of the charges 
concerned is lost if judicial action thereon is not taken within three months. 
This principle and period are considered to be perfectly fair. They have 
appeared, without adverse comment, in previous drafts. 

Paragraph 4 enables charges, which were originally preferential but 
which have lost their preferred character consequent upon failure to take 
judicial action within three months, to be recorded and take their order of 
‘preference according to the date of recording, in just the same way as 
rights recordable under Article 1. 

Paragraph 5 makes it clear that any claims under this Article may be 
recorded any time. 


* Added to Commentary by Editor. 
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Paragraph 6 is new. It gives power to a State of the aircraft to which 
salvage or extraordinary expenses arising from an incident in the State 
concerned apply, to decide whether or not the claims envisaged by the 
Article shall be entitled to the priority or charge thereby given or shall be 
governed by national law.” 

Paragraph 7 reverses the principle incorporated in Article 4 paragraph 2 
of the Montreal draft. The Committee considered that the efficacy of, and 
security afforded by, the Convention would be seriously jeopardized and 
might be destroyed, unless States were precluded from creating, or permit- 
ting the creation of, charges which took precedence over rights recorded 
under the provisions of Article I. Partly for this reason, the Committee 
decided to eliminate paragraph 3 of Article 4 in the Montreal draft.4 An- 
other reason for this elimination was that it was considered undesirable 
that any State should be placed in the position of a debt-collecting agency 
for another State. Under these circumstances it was decided that Article 
4 paragraph 2 of the Montreal draft (which was the only part of this Arti- 
cle retained) would appear more appropriate as paragraph 7 of the new 
Article III. 

Article IV reproduces the principles of Article 5 in the Montreal draft, 
but the wording has been amended to make it clear that the priority rights 
under Art. I extend to the sums thereby secured, which would include (in ad- 
dition to interest) costs and expenses covered by mortgages, charges, etc. 

The Montreal draft (Article 6) provided that no objection could be 
raised against a party who had acquired an aircraft or a right therein, in 
good faith, from the owner on the ground of lack of title of the party from 
whom the property or right was acquired; and that no valid right could be 
acquired through a forged document, recording or entry, or through a docu- 
ment issues under duress. After much discussion, it was decided that this 
Article should be eliminated altogether, the first part because this would 
cast upon the officials in charge of the record, and the State of recording, 
responsibility for the validity of titles; and the second part because forgery 
and duress are matters which should be governed by the domestic laws of 
States concerned. 

The Montreal draft (Article 7)® gave rise to much discussion. Though 
it was felt by several of the delegations that paragraphs 1 and 2 of this 





2 That is, incidents occurring within the territory of the state wherein the 
aircraft is registered are entitled to priority in accord with the national law and 
not Paragraph 1 of Article III.—Ed. 

3 Montreal Draft, Article [IV (2). The national law of the aircraft may grant 
a lien in respect of claims other than those referred to in Article III so, however, 
as not to modify the priority of recorded mortgages, hypotheques, and other 
similar rights or of the liens taking precedence thereof. 

4 Montreal Draft, Article IV (3). The national law of the aircraft may admit 
the recording of claims against aircraft of the public Treasury of another Con- 
tracting State, but without granting to them a higher rank than provided under 
paragraph (2) of this article for the liens there mentioned. 

5 This paragraph was originally part of Article IV of the Brussels Draft. 
By moving it to Article III the paragraph may have inadvertently been included 
in the exception to Article IX.—Ed. 

6 Montreal Draft, Article VII. (1) An application for the recording of an 
attachment or act of execution may be delivered to any consular officer of an 
appropriate Contracting State which maintains a record for transmission by tele- 
gram on payment of the costs thereof. The telegram shall specify the name and 
address of the owner as appearing on the certificate of registration. 

(2) On receipt of such application the Bureau shall: 

(a) make an appropriate entry on the record. 
(b) notify the recording to the owner according to the information in 
its possession and to holders of recorded rights. 

(3) After the recording of the attachment or act of execution no transfer of 
property and no constitution by the owner of a right in the aircraft recorded 
simultaneously or subsequently, shall be valid as against the attaching creditor. 
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Article might be useful in conjunction with paragraph 3, the majority con- 
sidered that the matter was impractical and might be dangerous in the case 
of unscrupulous claims. It was therefore decided eventually that paragraph 
3 should be suppressed. In consequence it was suggested that paragraphs 
1 and 2 would be practically useless, since there would be no reason why an 
attaching or executing creditor should make an application for the record- 
ing of an attachment or act of execution since he had possession or effective 
control of the aircraft. Therefore it was decided that the wisest course 
would be to suppress the whole Article, since this would not prejudice the 
position either of the attaching or executing creditor or of holders of re- 
corded rights. 

Article V. The first two paragraphs, which deal with procedural mat- 
ters in connection with judicial sales, reproduce the principles of the cor- 
responding paragraphs in Article 8 of the Montreal draft. 

Paragraph 37 reproduces the first sentence only of the corresponding 
paragraph in the previous draft. The Committee considered that no limita- 
tions or directions should be imposed upon the laws of the State in which a 
judicial sale occurs. 

Paragraph 48 gave rise to discussions concerning the principles of 
“purge” and “surenchéres,” and also concerning judicial sale of an aircraft 
comprised in a “fleet mortgage.” Finally, this paragraph was redrafted to 
provide simply that no judicial sale can be effected unless all charges hav- 
ing priority over the executing creditor, as provided by the convention, are 
covered by the proceeds of sale or are taken over by the purchaser. The 
Committee considered that this was the wisest and simplest solution. 

Paragraph 5 is new. It makes provision for the protection of innocent 
third parties on the surface who are, or whose property is, damaged by an 
aircraft, so that, unless the aircraft concerned is adequately and effectively 
insured against risk of third party damage, 20% at least of the value of the 
aircraft may be available to satisfy third party claims. Normally all air- 
craft are properly insured against the risk of such claims. The Committee 
considered that, as a matter of public policy, innocent third parties should 
be safeguarded in the manner suggested in the event of such insurance not 
having been effected. This is particularly important in the case of a “fleet 
mortgage” because in that case each aircraft is charged with the whole of 
the sum secured by the mortgage on the whole fleet. 

Paragraph 6 provides for the payment of costs incurred in execution 
proceedings and reproduces paragraph 5 of Article 8 of the Montreal draft. 

Article VI, which should be read in conjunction with the new paragraph 
4 of Article V, provides that a sale by judicial authority shall effect transfer 
free from all charges on the interest sold. This new Article resulted from 
consideration of replies to the questionnaire on the subject, and long dis- 
cussions of the relative merits of the various alternatives which were possi- 
ble.® The Committee considered that this Article, taken in conjunction 
with paragraph 4 of Article V, provides the best solution. 

7 Montreal Draft, Article VIII. (8) The consequences of failure to observe 
the requirements of paragraph (2) shall be as provided by the law of the place 
of execution. Such law shall provide either that the sale shall be void, or that 
it shall be invalid as against third parties concerned, or that compensation by 
the State shall be provided for the damage caused by the negligence of its agents. 

8 Montreal Draft, Article VIII. (4) No sale can be effected unless all charges 
which are mentioned in the Articles 1, 8, and 4 have priority over the right of the 
executing creditor are covered by the proceeds of the sale or taken over by the 
purchaser. Charges encumbering several aircraft are, however, taken into 
account only for a part proportionate to the weight of the aircraft as compared 
with the total weight of all aircraft included. 

9 Montreal Draft, Article IX. Alternative “A.” Sale of an aircraft by 


judicial authority shall effect the transfer of property therein and the extin- 
guishment of all charges not covered or taken over by the purchaser. 
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Article VII, dealing with transfer of an aircraft from the nationality 
register or record of one State to another, reproduces in a simplified form 
the principles comprised in Article 10 of the Montreal draft. Such princi- 
ples were considered to be necessary. 

Article VIII deals with the question of spare parts. Ever since May 
1946, when this matter was first discussed by the Fourth Commission of the 
PICAO, the United States delegation has made it clear that, unless spare 
parts can be included in the securities sought to be protected by the conven- 
tion, the value of the latter for the purpose required would be greatly 
diminished. This is because when aircraft are purchased for operating 
international airlines, it is necessary to provide also large quantities of spare 
parts of great value. These are distributed at strategic points along the 
airlines in many foreign countries so that they may be quickly available as 
replacements when components fail or require repair. Otherwise serious 
delays are likely to occur. They range from major items, such as complete 
engines, propellers, radio equipment, etc., to items of trifling value. It may 
be that these spare parts represent in value 25%, or even more, of the whole 
fleet of aircraft. Consequently, unless they can be included in the assets 
subject to the convention, the amount which operators can raise by way of 
mortgage will be greatly reduced, and the financing of purchases of aircraft 
for international operation will be prejudiced. 

The idea of recognizing, in a State, rights over moveable property in 
that State in favor of a foreigner, under a system intended for aircraft 
which only move through the State in passage, is entirely novel, especially 
since, in this case, the spare parts would be constantly changing as they are 
installed in aircraft and replaced by others. At first, the difficulties in the 
way of adopting such a system appeared to be insuperable to the represen- 
tatives of many States. It constitutes a tribute to the earnest desire of 
States generally to assist international air transport and achieve uniform- 
ity that it has now been possible to formulate proposals on the subject which 
the Committee considered could be regarded as acceptable, though they will 
undoubtedly involve the necessity of material legislative changes in most, if 
not all Contracting States. 

Article VIII reproduces the main principles of Article 11 of the Montreal 
draft and provides for the recognition of rights in spare parts in Contract- 
ing States subject to compliance with a very simple procedure; and para- 
graph 3 makes applicable to a judicial sale of spare parts the provisions of 
Article V, paragraphs 1 and 4, and Article VI. It will be noted that if the 
encumbered spare parts are sold at a judicia! sale at the request of an un- 
secured creditor, holders of prior secured claims may be limited to 2 /3rds of 
the sale price in order to provide for the claim of the executing creditor. 

Paragraph 4 defines “spare parts” in the same way as in the Montreal 
draft with the omission of the word “accessories,” which creates a difficulty 
and is unnecessary. The expression covers everything required to be main- 
tained for installation in the aircraft to which they relate. 

Article IX deals with the difficult problem of applicability of the con- 
vention. Two alternative proposals on this subject appeared in the Mon- 
treal draft,!° and they were dealt with in the questionnaire circulated 


Alternative “B.” Sale of an aircraft by judicial authority shall effect the 
transfer of the property therein subject to all rights recorded prior to the right 
of the creditor on whose behalf the sale is effected. 

10 Montreal Draft, Article XII. Alternative “A.” With the exception of the 
provisions of Article 3 [relating to priority claims] and the paragraphs (2) and 
(3) of Article IV [see notes 3 and 4 supra] this Convention applies only when 
the aircraft is registered in another Contracting State. 

Alternative “B.” In the territory of the State in which an aircraft is regis- 
tered as to nationality, the provisions of this Convention shall not in any way 
affect the legal status of, or proceedings relating to right in rem in, such aircraft. 
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therewith. The Committee considered that neither of the two previous 
alternatives was satisfactory. The new Article limits the applicability of 
the convention so far as concerns aircraft when in their State of registra- 
tion, without prejudice to the preferred claims referred to in Article III. 
The Committee considered that the new Article constitutes a reasonable 
and proper solution of the problem of applicability. 

Article X is new. In order that there may be no doubt on the subject, 
it makes clear that nothing in the convention shall effect the right of Con- 
tracting States to enforce national laws relating to immigration, smuggling 
and air navigation. 

Article XI provides that the convention is not applicable to military, 
customs or police aircraft. 

Article XII reproduces Article 19 of the Paris draft and provides that 
the judicial and administrative authorities concerned with the convention 
may enter into direct correspondence with each other, instead of through 
diplomatic channels. This is obviously practical. 

Article XIII reproduces the principles of Article 20 of the Paris draft 
and requires Contracting States to take such measures in their national laws 
as may be necessary to ensure fulfilment of the provisions of the convention 
(an obvious necessity) and to notify the Secretary General of the ICAO of 
such measures, so that he may be in a position to give information on the 
subject to any State requiring this. 

Article XIV reproduces the principles of paragraph 1 of Article 22 of 
the Paris draft, giving a definition of the term “aircraft.” No question 
appears to have arisen concerning this and the definition is considered to be 
necessary and adequate. The word “accessories” has again been omitted. 

Articles XV to XXI are formal. They are based upon similar articles 
in draft conventions prepared by ICAO but modernized in order to include 
recent new conceptions such as “trusteeship.” 

The Paris draft contained a final Article (29) providing that disputes 
between Contracting States concerning the convention should be settled as 
provided by Chapter VIII of the Chicago Convention. The Committee did 
not consider that such procedure was appropriate or desirable for a con- 
vention on private international law of this character. 


III. CONCLUSION F 


‘ In preparing the draft convention, the Legal Committee has had as its 
objective the formulation of a convention which: 
(a) affords international air operators the largest possible measure of as- 
sistance in order to enable them to arrange finance for purchase of aircraft; 
(b) provides for those financing the purchase of aircraft and spare parts, 
and others having rights therein, the best security which can be achieved 
whether the assets concerned are inside or outside the State of registry of 
the aircraft; (c) secures the rights of third parties in all States concerned; 
(d) involves a minimum of interference with national laws and a minimum 
of trouble and expense for Contracting States; (e) is as short, simple and 
free from technicalities and procedural matters as is possible, considering the 
complexity and novelty of the principles involved. 

The Legai Committee believes that at its first meeting it has succeeded 
in achieving these objectives. They could not have achieved them without 
the assistance afforded by the valuable work undertaken in the past by the 
CITEJA and subsequently by the Fourth Commission of the Assembly of 
the Organization, and the Committees thereof referred to at the beginning 
of this Report. 








JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Norman E. Johnson* 


SUSPENSION OF CERTIFICATES OF CONVENIENCE AND 
NECESSITY UNDER THE CIVIL AERONAUTICS 
ACT OF 1938 


N May 17, 1946, the Civil Aeronautics Board granted a permanent cer- 

tificate of convenience and necessity to Chicago and Southern Airlines, 
Inc. (C&S), authorizing air transportation over two routes in the Carib- 
bean. Both routes originated at the co-terminal points, New Orleans, Louisi- 
ana, and Houston, Texas, and passed through the intermediate point, 
Havana, Cuba. From Havana, one route extended to the terminal point, 
San Juan, Puerto Rico; the other extended to Caracas, Venezuela.1 Sub- 
sequently, the issuance of the certificate was approved by the President. 


On October 11, 1946, C&S filed with the Board a petition which, as 
later amended on November 14, 1946, requested temporary mail pay of $2.17 
per revenue plane mile over the New Orleans-Havana segment of the route. 
The Postmaster General, on October 25, 1946, designated a schedule of one 
round trip daily for the carriage of mail over this segment. Thereafter, 
on November 1, 1946, C&S inaugurated service on the New Orleans- 
Havana run but did not begin flying the remaining segments of the Carib- 
bean route. Later, on January 17, 1947, the certificate of C & S was amended 
to authorize another intermediate stop between Havana and Caracas. The 
Board, on January 28, 1947, issued an order to C&S to show cause why 
a 50¢ per airplane mile mail rate should not be paid for the entire Carib- 
bean route. C&S advised the CAB on February 3, 1947 that it would not 
answer the 50¢ mail pay show cause order, and then on February 6, 1947, 
filed a petition which, as amended by C&S on February 17, 1947, asked 
for temporary mail rates of $1.77 per revenue plane mile for New Orleans- 
Havana and $1.47 for New Orleans-San Juan after inauguration of service 
beyond Havana. A few weeks later, the president of C&S wrote a letter, 
which was received by the Board on March 8, 1947, in which he set forth 
the political and economic difficulties encountered in attempting to extend 
operations beyond Havana, expressed willingness in extending operations 
beyond Havana to move as cautiously and slowly as the CAB might feel 
proper, and stated that C&S would incur no further costs on these routes 
without concurrence of the Board.® 


The culmination of this sequence of events was that the Board, on 
March 8, 1947, issued two orders to C&S, one to show cause why a tem- 
porary mail rate of 95¢ per airplane mile should not be established on the 
New Orleans-Havana segment of the route,t and the other instituting a 





* Journal Editor, Northwestern University Legal Publications Board. 

1 Latin American Air Service, 6 CAB 857 (1946). 

2 §801 of the CiviL AERONAUTICS ACT provides: “The issuance, denial, trans- 
fer, amendment, cancellation, suspension, or revocation of, and the terms, condi- 
tions, and limitations contained in, any certificate authorizing an air carrier to 
engage in overseas or foreign air transportation . .. shall be subject to the ap- 
proval of the President.” 52 Stat. 1014 (1938), 49 USCA §601 (Supp. 1946). 

3 Chicago and Southern Airlines, 7 CAB —, (Serial E-337, Mar. 8, 
1947). Mr. Putnam’s letter is quoted in full at p. 2 of Chairman Landis’s dissent. 

4 Ibid. 
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proceeding under Section 401(h) of the Civil Aeronautics Act® to “determine 
whether the public convenience and necessity require that the . . . certifi- 
cate of convenience and necessity for C & S’s Caribbean route, except in so 
far said certificate authorize and require service between New Orleans and 
Havana, be suspended until further order of the Board.’”* (Emphasis sup- 
plied throughout.) 

In the order instituting investigation, the CAB, after giving all the 
above facts, stated that it had considered the following points in arriving 
at its decision: (1) Present and potential traffic in whole route area; 
(2) Availability of service of other U. S. airlines; (3) Developments since 
hearings in Latin American Case; (4) Present and probable future cost 
to the government of C & S’s service over the entire route; (5) Statements 
contained in the letter from the president of C&S. The Board added that: 
after a reasonable time had elapsed, if existing facts then warranted further 
action, it would issue a similar order covering the New Orleans-Havana 
part of the route. 

Board member Branch wrote a separate concurring opinion in which 
he reviewed C &8’s position in the light of changing circumstances and 
rising costs. He expressed the view that the situation warranted con- 
structive action by the Board and that this could best be accomplished after 
investigation and re-appraisal. By referring to a recent Supreme Court 
decision,? Mr. Branch made it clear that the Board in no way intended to 
revoke C & S’s certificate or to force abandonment of its routes. Board 
member Lee wrote a dissenting opinion which will be discussed later. 

Recently the Board has expressed concern over its power to adjust and 





5 §401(h) states: “The Board, upon petition or complaint or upon its own 
initiative, after notice and hearing, may alter, amend, modify, or suspend any 
such certificate, in whole or in part, if the public convenience and necessity so 
require, or may revoke any such certificate, in whole or in part, for intentional 
failure to comply with any provision of this subchapter or any order, rule, or 
regulation issued hereunder or any term, condition, or limitation of such certifi- 
cate: Provided, That no such certificate shall be revoked unless the holder thereof 
fails to comply, within a reasonable time to be fixed by the Board, with an order of 
the Board commanding obedience to the provision, or to the order (other than 
an order issued in accordance with this provisio), rule, regulation, term, condi- 
tion, or limitation found by the Board to have been violated. Any interested 
person may file with the Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, suspension, or revocation 
of a certificate.’ (Emphasis added.) 52 Stat. 987 (1938), 49 USCA §481(h) 
(Supp. 1946). 

6 Chicago and Southern Airlines, 7 CAB—, (Serial E-338, Mar. 3, 1947). 
All the facts and related Board orders leading to the issuance of the investigation 
order are set forth at pages 1-3 of the mimeographed report. 


7 United States v. Seatrain Lines, 329 U.S. 424, 67 S. Ct. 485 (1947). The 
Supreme Court, relying heavily upon a declaration of legislative intention, held 
that the ICC could not revoke the certificate of a water carrier, as a suspension 
and revocation provision had been expressly excluded from the Water Carrier Act. 


This case is of added importance to the present discussion as it points out 
clearly the fact that the suspension section of the Motor Carrier Act, unlike the 
suspension section of the Civil Aeronautics Act, is meant to be construed as a 
penalty provision. The Court, in footnote 4 of the opinion states: “Commissioner 
Eastman, Chairman of the Commission’s Legislative Committee reporting to the 
Senate Committee on Interstate and Foreign Commerce on S. 2009 on Jan. 29, 
1940, stated: ‘This bill leaves §212(a) unchanged and has no corresponding pro- 
vision in the new Part III. While there is room for argument we are inclined to 
believe that provision for the revocation or suspension of water-carrier certifi- 
cates is not essential if adequate penalty provisions are provided for violation 
of Part III. Revocation or suspension, in the case of motor carriers, is believed 
to be the most effective means of enforcement since there are so many such car- 
riers and the operations of the great majority are so small, that enforcement 
through penal actions in court presents many practical difficulties, but this is 
not true of water carriers.’ ” 
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regulate the airline route pattern. The fundamental issue raised by the 
C&S investigation order is: What are the limitations upon the Board’s 
power to force the abandonment or realignment of the present certificated 
routes to meet the changing requirements of public convenience and neces- 
sity through the use of the suspension provision in Section 401(h)? The 
C&S order presents the first case in which the CAB has invoked these 
suspension powers.? The opinions of the Board in issuing this and subse- 
quent similar orders were not unanimous.!® In view of these facts, an 
examination of the authority granted the Board in Section 401(h) to 
suspend certificates of convenience and necessity, would seem to be most 
timely. Since this is true, there is reason to discuss some of the basic 
definitions, opinions of the Board interpreting this section, similar sections 
in other regulatory acts, and the legislative background and history, all of 
which are fundamental to the interpretation of this section and to the 
analysis of the scope and limitations of the power of the Board to suspend 
certificates of convenience and necessity. 

Before examining the decisions of the Board in which this section had 
been applied, certain pertinent terms should be defined.1!_ Webster’s dic- 
tionary defines “suspend”: “to debar, or cause to withdraw temporarily, 
from any privilege, office, function, etc.; to cause to cease for a time; to 
stop temporarily; to set aside or make temporarily inoperative.’”’!2 “Suspend” 
is given the following definitions in Black’s Law Dictionary: “to interrupt; 
to cause to cease for a time; to stay, delay, or hinder; to discontinue tempo- 
rarily, but with an expectation or purpose of resumption.” 13 In addition 
the courts have interpreted the meaning of the word “suspend” as being 
“held in abeyance, not terminated,” 14 and have specifically held it to be not 
synonymous with “revocation.”!5 ‘Revoke,” on the other hand, has been 
interpreted as meaning, “‘to repeal, rescind, cancel, reverse, annul, or make 
void by recalling or taking back.” 1° Thus the fundamental distinction 
between “suspend” and “revoke” is that “suspend” implies temporariness, 





8 Western-United, Acquisition of Air Carrier Property, 8 CAB—, (Serial 
E-772, Aug. 25, 1947). See pages 7, 18, and 47 of the majority opinion and page 
40 of Landis’s dissent, of the mimeographed report; Statement of CAB before 
President’s Air Policy Commission (Oct. 27, 1947) 208. 

® Subsequent to the C&S investigation order, the Board issued similar orders 
to Colonial Airlines (Serial E-373, Mar. 18, 1947); Northeast Airlines (Serial 
E-375, Mar. 19, 1947) ; Western Airlines (Serial E-485, Apr. 29, 1947); and All- 
American Aviation (Serial E-494, May 2, 1947). Board Member Lee dissented 
to the issuance of all orders except that issued All American. He said his reasons 
for dissenting were previously stated in his dissent to the C&S order and added 
in each case, “I cannot agree to that phase of the investigation looking toward 
suspension or postponement of operations of (the airline involved) without its 
consent.” 

10 See note 9 supra. 

11The Board in interpreting the language of §401(h) has stated, “. . . the 
sound approach to the question of statutory construction presented here is to 
rely upon the usual and ordinary meaning of the statutory language as fully 
expressing the intent of Congress.” Panagra Terminal Investigation, 4 CAB 670, 
675 (1944) ; remanded W. R. Grace & Co. v. CAB, 154 F. 2d 271 (C.C.A. 2d, 1946), 
cert. granted, 328 U.S. 8382 (1946), cf. Pan-American-Panagra Agreement, vf 
CAB—, (Serial E-570, May 5, 1947). See also, Pan-Am. Airways, Grandfather 
Certificate, 2 CAB 111, 117 (1940) (Board interpreting language of §401(f) 
quotes definitions from WEBSTER and BLACK); Pan Am. Airways, Aerovias de 
Guatemala, 4 CAB 403, 404-405 and footnotes (1943) (Board cites definitions 
and interpretations by U.S. Supreme Ct.). 

12 WEBSTER’S NEW INTERNATIONAL DICTIONARY 2541 (Second Edition 1945). 

13 BLACK’s DICTIONARY OF LAW 1129 and cited cases (Second Edition 1910). 

1440 WoRDS AND PHRASES 917 (Permanent Edition 1940). 

15 Tbid. 

16 Webster, op. cit. supra note 12, at 2134; 37 WorDs AND PHRASES 604 (Per- 
manent Edition 1940). 
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whereas “revoke” connotes permanence. This distinction should be borne 
in mind in interpreting the scope of authority granted in Section 401(h). 


AMENDMENT OF CERTIFICATES 


An examination of the opinions of the CAB reveals that that part of 
Section 401(h) of the Act, providing that “The Board, upon petition or com- 
plaint or upon its own initiative, after notice and hearing, may alter, amend, 
modify or suspend any such certificate, in whole or in part, if the public 
convenience and necessity so require . . .” has been construed many times.17 
The wording of the section itself makes it apparent that the same finding 
(public convenience and necessity) must be made in the case of amendment, 
alteration, and modification of a certificate as in the case of suspension of a 
certificate.18 

The weight given to various elements considered by the Board in deter- 
mining “public convenience and necessity” varies, however, with each type 
of case.19 In early amendment cases, the Board considered the elements of 
convenience and necessity in great detail.2° As the number and types 
of cases involving amendments of certificates increased, the Board merely 
stated that the meaning of “public convenience and necessity” had previously 
been outlined in detail, and, citing previous cases, named the primary ques- 
tions to be considered.?!_ Subsequently, the Board, in its opinions, did not 
specifically list or discuss the elements of convenience and necessity, but, 
upon presentation of sufficient evidence, made a finding that the public 


17 Some 103 of the cases reported in Vols. 1-4, and 6 of CAB REPORTS deal 
with amendment of certificates under §401(h). 

18 Not only does the sentence structure and punctuation of §401(h) lead to 
this conclusion but also such an interpretation was the intent of Congress. 
H.R. Rep. No. 2254, 75th Congress, 38rd Sess. 7 (1938). 

19 At an early date the Board recognized that amendments providing for 
extension of routes and addition of service required a finding of public convenience 
and necessity similar to that required for granting a certificate in new route 
applications. As a result, in this type of amendment the elements considered by 
the Board in determining public convenience and necessity soon became well 
defined. See Eastern A. L., St. Louis-Nashville-Muscle Shoals Op., 1 CAA 792 
(1940); Trans-Southern Air, Amarillo-Oklahoma City Op., 2 CAB 250 (1940); 
and United A. L., Red Bluff Op., 1 CAA 778 (1940), “...the primary questions 
to be considered are, in substance, whether the rew service will serve a useful 
public purpose, responsive to a public need; whether this purpose can and will 
be served as well by existing lines and carriers; whether it can be served by the 
applicant with the new service without impairing the operations of existing car- 
riers contrary to the public interest; and whether any cost of the proposed serv- 
ice to the Government will be outweighed by the benefit which will accrue to the 
public from the new service.” 

In other amendment cases, the elements considered and given most weight 
by the Board vary with the type of amendment involved: Penna. Cent. Air., 
Youngstown-Erie-Buffalo Op., 1 CAA 811 (1940); United A. L., Additional Mail 
Service-Phila., 2 CAB 402 (1940); United A. L., Seattle-Vancouver Mail Service, 
2 CAB 656 (1941) (amendments to meet needs of postal service); N. W. Air., 
Consolidation of Routes, 2 CAB 96 (1940); United A. L., Consolidation of Routes, 
8 CAB 72 (1941); Eastern A. L., Consolidation of Routes, 3 CAB 97 (1941) 
(consolidation of routes to render improved and more efficient service) ; North- 
east Air, Amendment of Certificate, 2 CAB 444 (1941); Western A. L., Change 
of Name from Western Air Express, 2 CAB 781 (1941); Catalina Air, Service 
to Santa Catalina Island, 2 CAB 798 (1941) (amendment to reflect change of 
corporate name) ; National Air, Redesignation of Sarasota, 4 CAB 550 (1944) 
(amendment to rename intermediate point); Pan-Am. Grace Airways, Bolivian 
Op., 2 CAB 720 (1941) Pan Am Airways, Lisbon-Foynes Op., 3 CAB 238 (1941); 
PCA, Service to Elizabeth City, 3 CAB 3870, 871 (1942) (amendments required 
by national defense). 

20 American Air, New York Op., 1 CAA 480 (1939); National Air, Daytona 
Beach-Jacksonville Op., 1 CAA 612 (1940); United A. L., Red Bluff Op., supra 
note 19. 

21 Boston-Maine Airways, Bangor-Moncton Op., 2 CAB 3817 (1940); Amer- 
ican Air, Windsor-Niagara Falls Op., 2 CAB 608 (1941). 
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convenience and necessity required or did not require the certificate amend- 
ment applied for.22. In a leading amendment case, Panagra Terminal In- 
vestigation,23 the Board reviewed in full its power to amend certificates. 
The Board decided that it could on its own initiative and without the petition 
by or consent of a carrier add new points or services to a certificate but that 
it did not have authority to amend a certificate to authorize “the addition 
of new service which would be so extensive as to amount to a new air 
transportation route, or of such a kind as to substantially change the char- 
acter of a carrier’s system.” 24 


MOoDIFICATION AND ALTERATION OF CERTIFICATES 


There are no clear-cut decisions of the Board interpreting the power to 
modify and alter certificates as authorized by Section 401(h). Apparently 
the Board considers modification and alteration to be synonymous with, or 
types of, amendment.25 Thus, in Pan American Airways, Latin American 
Service,2® the Board found that the public convenience and necessity re- 
quired an amendment of Pan American’s certificate and ordered “That 
paragraph (f) of such certificate be modified . . .” to include new inter- 
mediate points. In Braniff Air, Route 15 Restriction,?* the Board in syllabus 
and body of opinion, refers to the striking of a condition in the certificate 
of Braniff as a modification. In its order, however, the Board states “that 
the certificate . . . be amended by striking from said certificate the con- 
dition... .” It should be noted that in no case in which Section 401(h) was 
applied has the Board ever failed to make a finding that “the public con- 
venience and necessity” did or did not require its action.28 This has been 
true regardless of the minor nature of the amendment concerned or of the 
fact that the case before the Board lent itself to a summary proceeding. 
Thus, in Northeast Air., Amendment of Certificate,2® a case in which the 
applicant wished to amend its certificate to merely reflect change of corpo- 
rate name, the CAB said, “While that change may be regarded as minor, 

. we find that an amendment of applicant’s certificate . . . is required by 
the public convenience and necessity.” All this leads to the conclusion that 
the Board similarly will comply with all the safeguards and requirements 
of Section 401(h) in invoking its authority to suspend a certificate. 








22 Colonial Air, Atlentle Siieiaeil Op., 4 CAB 392 B acting ; T. W.A., Service 

to Lancaster, 4 CAB 426 (19438); Continental A. L., Texas Air Service, 4 CAB 
78 (1948) ; Colonial Air, Service to Newark, 6 CAB 667 (1946) ; West Coast Case, 
6 CAB 961 (1946) (amendments granted as part of consolidated new route case) ; 
Service to Montega Bay, 7 CAB (Serial E-247, January 17, 1947), (The 
Board amended the certificate of C é & S now under investigation, stating, “. . 
the primary factors to be considered in dealing with such issues have been stated 
by us and need not be repeated here,” and made footnote reference to a 1941 
opinion). 

23 Panagra Terminal Case, supra note 11. 

24 Jd. at 673. 

25 In several cases the Board has amended certificates to reflect changes which 
could have been made just as well by altering or modifying the certificate. Pava- 
gra, Lima-Iquitos Service, 6 CAB 293 (1944); Panagra, Service to Riobamba, 
6 CAB 1079 (1946) ; Pan Am Airways, North Atlantic Route, 7 CAB 1383 (1946). 
For example, in the Pan Am Case, supra, the Board amended Pan Am’s certifi- 
cate to include new intermediate points, to remove a restriction, to eliminate 
certain intermediate points, to eliminate the naming of other intermediate points, 
and to remove a limitation contained in the certificate. 

264 CAB 540 (1948). 

276 CAB 515 (1945). 

28 As long as this finding is made, §9 of the ADMINISTRATIVE PROCEDURE ACT, 
60 Stat. 242 (1946), 5 USCA §1008 (Supp. 1946), would not seem to limit Board 
action suspending a certificate. ‘Public interest”? and “public convenience and 
necessity” are given synonymous treatment under §2 of the Act, note 68 infra. 


292 CAB 444 (1941). 
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REVOCATION OF CERTIFICATES 

The Board has never had occasion to apply the revocation powers of 
Section 401(h). In the only revocation case before the Board,®° Section 
401(g)31 rather than 401(h) applied. In this particular case, Tri-State 
Aviation Corporation had been issued a grandfather certificate, and there- 
after had failed to commence operations within the 90 day period required 
by Section 401(g). Even though the Board had granted an extension of 
time in which to inaugurate service, Tri-State failed to do so. The Board 
therefore issued an order as provided in Section 401(g), declaring that the 
grandfather certificate of Tri-State “shall cease to be effective from the 


date of this order.’’3? 


SUSPENSION AND REVOCATION SECTIONS IN OTHER REGULATORY ACTS 


Powers similar to those of Section 401(h) had been previously granted 
to other Federal regulatory commissions.®? Section 212(a) of the Motor 
Carrier Act,?4 Section 312(a) of the Federal Communications Act,*5 Section 
4(e) of the Federal Alcohol Administration Act,?* and Section 6 of the 


30 Tri-State Aviation, Revocation of Certificate, 4 CAB 100 (1943). 

31 §401(g) provides: “Each certificate shall be effective from the date speci- 
fied therein, and shall continue in effect until suspended or revoked as hereinafter 
provided, or until the Board shall certify that operation thereunder has ceased, 
...: Provided, That if any service authorized by a certificate is not inaugurated 
within such period, not less than ninety days, after the date of authorization as 
shall be fixed by the Board, or if, for a period of ninety days or such other period 
as may be designated by the Board, any such service is not operated, the Board 
may by order, entered after notice and hearing, direct that such certificate shall 
thereupon cease to be effective to the extent of such service.” 52 Stat. 987 (1938), 
49 USCA §481(g) (Supp. 1946). 


32 See note 30 supra at 103. 
33 In the Panagra Terminal Case, supra note 11, at 674-676, the Board com- 


ments on the value to be derived from comparison of §401(h) with similar sec- 
tions in other acts, and outlines the procedure to be followed in interpreting the 
powers and limitations of a section of the Act. 

34 “Certificates, permits, and licenses shall be effective from the date speci- 
fied therein, and shall remain in effect until suspended or terminated as herein 
provided. Any such certificate, permit, or license may, upon application of the 
holder thereof, in the discretion of the Commission, be amended or revoked, in 
whole or in part, or may upon complaint, or on the Commission’s own initiative, 
after notice and hearing, be suspended, changed, or revoked, in whole or in part, 
for willful failure to comply with any provision of the chapter, or with any law- 
ful order, rule, regulation of the Commission promulgated thereunder, or with 
any term, condition, or limitation of such certificate, permit, or license... .” 
a CARRIER ACT, §212(a), 49 Stat. 555 (1985), 49 USCA §312(a) (Supp. 
35 “Any station license may be revoked for false statements either in the 
application or in the statement of fact which may be required by Sec. 308 hereof, 
or because of conditions revealed by such statements of fact as may be required 
from time to time which would warrant the Commission in refusing to grant a 
license on an original application, or for failure to operate substantially as set 
forth in the license, or for violation of or failure to observe any of the restric- 
tions and conditions of this Chapter or any regulation of the Commission author- 
ized by this Chapter or by a treaty ratified by the United States. .. .” FEDERAL 
meee ActT, §312(a), 48 Stat. 1086 (1934), 47 USCA §3812(a) (Supp. 
86 “A basic permit shall by order of the Secretary of the Treasury, after due 
notice and opportunity for hearing to the permittee, (1) be revoked, or suspended 
for such period as the Secretary of the Treasury deems appropriate, if the Sec- 
retary finds that the permittee has willfully violated any of the conditions thereof, 
provided that for a first violation of the conditions thereof the permit shall be 
subject to suspension only; or (2) be revoked if the Secretary finds that the per- 
mittee has not engaged in the operations authorized by the permit for a period 
of more than 2 years; or (3) be annulled if the Secretary finds that the permit 
was procured through fraud, or misrepresentation, or concealment of material 
fact. The order shall state the findings which are the basis for the order.” 
FEDERAL ALCOHOL ADMINISTRATION ACT, §4(e), 49 Stat. 978 (1935), 27 USCA 


§204(e) (Supp. 1946). 
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Federal Power Act37 all contain provisions for suspension or revocation of 
the particular certificate, license, or permit granted, on a finding that the 
holder has willfully violated a specific provision of the applicable act, certif- 
icate issued, or order, rule or regulation of the administrative body. The 
Merchant Marine Act,®8 which is analogous to the Civil Aeronautics Act 
in its subsidy aspects and in its provision for the development of foreign 
and domestic commerce, does not contain a section comparable to 401(h). 

The result of suspension of a certificate or permit under the Motor 
Carrier Act is in the nature of a penalty since, as a condition precedent, 
there must be “willful failure to comply with any provision of this chapter, 
or with any lawful order, rule, or regulation of the Commission. . . .”39 
Likewise, under the Federal Alcohol Administration Act the holder of a 
permit may be penalized by the suspension of his permit if he has “willfully 
violated any of the conditions thereof.” 4° Under both Acts, the choice of 
suspension or revocation in a given case is left to the discretion of the 
administrative authority. Although the Federal Power Act and the Federal 
Communications Act provide for the revocation of a license under certain 
conditions, they do not grant authority to suspend a license.*! 

Some of the States granted certificates of convenience and necessity to 
air carriers long before Congress passed the Civil Aeronautics Act of 1938.42 
They did so under constitutional provisions or general statutes regulating 
public utilities and motor vehicles. Most of these statutes contained revoca- 
tion and suspension provisions.** In general, the State Acts authorized the 
proper commission to suspend or revoke the certificate, license, or permit 
granted for “good. cause” 44 or for a specific violation of the regulatory 
statute or provision of the certificate.* 


LEGISLATIVE History OF SECTION 401 (h) 

It is logical to assume that the provisions of these Federal and State 
Acts were known to and considered by the scriveners of the proposed 
Federal legislation since they placed a similar provision and requirement 
in the Civil Aeronautics Act. At no place in the legislative history of the 
Act was the intention or purport of the suspension power under Section 


37 “Licenses may be revoked only for the reasons and in the manner pre- 
scribed under Section 791-823 of this title, and may be altered or surrendered 
only upon mutual agreement between the licensee and the Commission after 30 
days public notice.” FEDERAL POWER ACT, §6, 41 Stat. 1067 (1935), 16 USCA §799 
(Supp. 1946). 

38 49 Stat. 1985 (1936), 46 USCA §1101 et seq. (Supp. 1946). 

39 See notes 7 and 34 supra. 

40 See note 36 supra. 

41 See notes 35 and 37 supra. It is interesting to note that the FCC has 
accomplished the effect of suspension by vacating or rescinding a revocation 
order oui) thereby reinstating a license. Red Lands Broadcasting Asc., 8 FCC 
479 (1941). 

42 Ariz., Colo., Ill., Md., Nev., N. Mex., N. Dak., Penna., Tenn., W. Va., Wyo.; 
1929 USAvR 54, and 181; 1930 USAvR 253, and 290; 19832 USAvR 185, 190, and 
197; Notes, 88 ALR 3388 (1933) and 99 ALR 178 (1935); Fagg and Fishman, 
Certificates of Convenience for Air Transport (1932), 3 JOURNAL OF AIR LAW 
226; Ryan, Economic Regulation of Air Commerce by the States, 31 Va. L. Rev. 
479, 483 (1945). 

43 ARIZ. CODE ANN., tit. 66, §511 (1939), “The Commission may, at any time, 
for good cause, suspend, and upon not less than five (5) days notice to the gran- 
tee of any certificate or permit, after an opportunity to be heard, revoke or amend 
any certificate or permit.” (Emphasis added.) 

447bid. For other typical “good cause” statutes see, TENN. CODE ANN., 
§5501.1 (Williams 1934); UTaH CopE ANN., c. 76 art. 5 §33 (1943); On1I0 CoDE 
ANN., §614-87 (Page 1946); OKLA. STAT. ANN., tit. 47 §166-167 (Permanent 
Edition 1937). 

45 Examples of “specific violation” statutes are: ORE. Comp. LAws ANN,, 
§115-515 (1940); S. C. Civiz Cope §8518 (1942); W. Va. Cope ANN., §1493 
(Michie 1943). 
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401(h) specifically discussed.46 On September 15, 1937, the President 
requested the Secretary of Commerce to form an Interdepartmental Com- 
mittee on Aviation Legislation to “formulate a definite policy for both 
foreign and domestic aviation.”47 This committee conducted hearings and 
drafted a bill which it turned over to Representative Lea. Mr. Lea had 
the proposed legislation rearranged and redrafted with the result that 
H.R. 9738, which is often referred to as the Interdepartmental Committee 
or Lea Bill, was introduced in Congress on March 4, 1938.48 Except for one 
minor addition, Section 401(h) of the Civil Aeronautics Act of 1938 fol- 
lowed verbatim Section 402(k) of the original H.R. 9738.49 Whereas the sus- 
pension and revocation provisions of aviation bills introduced in Congress 
prior to H.R. 9738 differed materially from Section 401(h), the suspension 
and revocation provisions in all bills introduced after H.R. 9738 followed 
very closely the language of Section 402(k) of H.R. 9738.59 It is therefore 
probable that the Interdepartmental Committee is indirectly responsible for 
the wording of Section 401 (h). 

The report of the hearings on H.R. 9738 is devoid of any discussion of 
Section 401(h).5! One must draw his inferences from similar sections in 
other regulatory acts and review the hearings and committee reports on 
aviation bills introduced in Congress prior to H.R. 9738, to discover the 
basis on which the Interdepartmental Committee formulated Section 402(k), 
and, indirectly, 401(h). 

The Airmail Act of 193452 provided for the appointment of a Federal 
Aviation Commission to study the situation in aviation transportation and 
make recommendations to the President, which in turn were to be given 
to Congress. The Commission reported in January of 1935, and recom- 
mended that “All regular domestic scheduled transport operations should 
require a certificate of convenience and necessity, to be issued by the com- 
mission hereinafter proposed. Such a certificate should not be cancelled 
except for good cause without equitable compensation to the holder.’’53 In 

46 The hearings before the Interdepartmental Committee were never pub- 
lished. Members of the Interdepartmental Committee testifying before the Com- 
mittee on Merchant Marine and Fisheries in support of H.R. 9738 did not discuss 
§401 (h), note 47 infra. Since §401(h) so materially differs from the suspension 
and revocation sections contained in prior bills, the only direct source of infor- 
mation concerning the legislative intention of this particular section is the 
Hearings on H.R. 9738, which in turn contains no discussion of §401(h). 

47 Hearings before Committee on Merchant Marine and Fisheries on Sec. 4 
of H.R. 9710, 75th Cong., 3rd Sess. (1938) 3, 20-22. 

: 48 83 ConG. REC. 2897 (1938). To the effect that the Interdepartmental Com- 
mittee drafted H.R. 9738, see 83 Cona. Rec. 6504 (1938), and Hearings, infra 
note 51, at 36 and 48. For a general discussion, see RHYNE, CIVIL AERONAUTICS 
Act ANN. (1989) ce. 8 and 9, and Appendix A. For a reporter’s account of Con- 
gressional action leading to the passage of the CIviL AERONAUTICS ACT, see Am. 
Av., Jan. 15; Feb. 1, 15, 1988, p. 1 et seg., Am. Av., Mar. 1, 1938, p. 12, Am. Av., 
Mar. 15, 1938, p. 8, Am. Av., Apr. 1, 15; May 1, 15; June 1, 15; July 1, 15, 1938, 

. 1 et seq. 

2 49 The words “in support of or in” were inserted in the last sentence of 
§401(h) between “memorandum” and “opposition,” supra note 5. This change 
in the wording of §401(h) was approved by the conference committee of the 
House and Senate on S. 3845, 83 Conc. REC. 8843, 8849 (1938). 

50 Exception, S. 3659 introduced by Senator McCarran Mar. 11, 1938, 83 
Conc. REc. 3229 (1938). Compare Sections 305(k) of S.2 (Jan. 6, 1987), 305(k) 
of H.R. 4600 (Feb. 10, 1937), 805(j) of H.R. 5234 (Mar. 2, 1937), and 305(j) of 
H.R. 7273 (May 27, 1937) to Sections 402(k) of H.R. 9738 (Mar. 4, 1938), 402 (k) 
of S. 3760 (Mar. 30, 1938), 401(h) of S. 3845 (Apr. 14, 1938), and 401(h) of 
S. 3864 (Apr. 19, 1938). The Interdepartmental Committee conducted its hear- 
ings from Oct. 6 to 25, 1987, Hearings, infra note 51, at 133 and 279. 

51 Hearings before the Committee on Interstate and Foreign Commerce on 
H.R. 9738, 75th Cong., 3rd Sess. (1938). 

52 §§20 and 21, 48 Stat. 988 (1935), 39 USCA §469 (r)&(s) (1937). 
tea). REPORT OF FEDERAL AVIATION COMMISSION 54, Recommendation 5, (Jan. 30, 
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discussing this recommendation, the Commission stated, “‘A certificate once 
granted should have the quality of a non-exclusive franchise to the extent 
of being made cancellable only for good cause or with equitable compen- 
sation.”54 During the two years following the report of the Federal Aviation 
Commission several aviation bills were introduced, none of which was 
enacted into law. 

Perhaps the best comment on the purport of Section 401(h) is found 
in the hearings of S. 3027,55 a bill introduced by Senator McCarran on 
January 10, 1935, which provided for regulation of air transportation under 
the Interstate Commerce Commission. Mr. C. R. Smith, then President of 
American Airlines, read in its entirety to the committee conducting the 
hearings Section 405(m) of S. 3027, a section similar to Section 401(h) 
of the Act, but patterned after the suspension and revocation section of 
the Motor Carrier Act, 5® and commented as follows: 

“It seems to me that if the ICC is given the authority to suspend or 
revoke certificates under different conditions, it perhaps would be pos- 
sible to say that certificates issued to the airplane operators should be 
indefinite unless they are suspended for cause. I think that has been 
the practice in other forms of transportation . .. as I understand it, 
in most States a bus line has an indefinite franchise and perhaps the 
railroads have the same thing. There would be no occasion to issue a 
certificate for a limited time as long as the Commission is given authority 
to cancel it.”’57 
From a consideration of the meager legislative history and a general 

knowledge of the language and interpretation of similar provisions in 
Federal and State regulatory acts, the logical assumption is that the under- 
standing of members of the air transportation industry and the recom- 
mendation of the legislators was that under the new Federal Aviation Law 
no action would be taken which would affect either temporarily or per- 
manently the operating rights of a holder of a certificate, except for 
good cause. 

Consistent with this understanding, the Interdepartmental Committee, 
in the case of suspension of a certificate, chose to specifically define good 
cause as being “if the public convenience and necessity so require.”’58 The 
Committee apparently recognized the difference between suspension and 
revocation to be one of degree and felt that suspension could be used 
constructively as well as punitively. They therefore separated and dis- 
tinguished suspension from revocation by making the precedent findings 
for each different. Unlike the suspension and revocation provisions in any 
other Federal or State regulatory act, Section 401(h) of the Act therefore 
provides for suspension for one cause, “if the public convenience and 
necessity so require,” and for revocation for a different cause, “for in- 
tentional failure to comply With any provision . . . order, rule or regula- 
tion, etc.” 5® As a result, temporary action, suspension, is taken upon a 
finding subject to broad and varied interpretation, and permanent action, 
revocation, is taken for a narrow and specific reason. 

Mr. C. M. Hester, the first administrator of the Civil Aeronautics Au- 
thority, explained at the inception of the Act, “When once granted, however, 





547d. at 56. 

55 Hearings before Subcommittee of Committee on Interstate and Foreign 
Commerce on S. 3027, 74th Cong., Ist Sess. (1935). 

56 See note 34 supra. 

57 See note 55 supra, at 50. 

58 See note 5 supra. Amendments had been offered to §305(k) of S.2, which 
were followed in H.R. 5234 and H.R. 7273, authorizing amendment only of a 
certificate if such amendment were found to be “consistent with the public con- 
venience and necessity.” 83 Conc. REc. 6741 (1938). 

59 See note 5 supra. 
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a certificate will give the airline a permanent right at the particular opera- 
tion, subject only to revocation for a violation of the Act.” ® Likewise, 
Board member Oswald Ryan, writing in April, 1939, stated, “Certificates 
of public convenience and necessity give a holder a permanent right to the 
operation authorized, subject only to revocation for violation of the Act.” ® 
Thus those charged with interpreting the Act at the outset understood 
Section 401(h) to mean that although the effectiveness of a certificate was 
ended by suspension, the “permanent right” granted therein could not be 
impaired by suspension, but could be terminated only by revocation.®? Ap- 
parently the present members of the Board feel that this interpretation is 
still valid. 


LEE’s DIssENT TO CHICAGO & SOUTHERN INVESTIGATION ORDER 


Because the C&S case presents the initial interpretation of the sus- 
pension powers under Section 401(h), it is unfortunate that the decision of 
the Board ordering investigation is not unanimous. Board member Lee dis- 
sented, stating that he was opposed to an investigation with suspension as 
an object in the absence of actual operation by C &S over the entire route. 
He felt that since estimates could not be relied on, C&S should have at 
least three years to develop the route, that being the length of time indicated 
by the Board as being necessary for adequate testing of the worth of a 
route.63 Mr. Lee felt that the Post Office Department had ample funds to 
subsidize the operation, and thought that future development and the neces- 
sity for maintaining the international position of U.S. airlines would sub- 
stantiate the decision to do so. He stated further that the two alternatives 
facing the Board after investigation, should the Board decide to suspend 
the certificate, are either temporary suspension or continued suspension. 
In Mr. Lee’s opinion, continued or indefinite suspension would raise the 
legal question “as to whether the Board could effect what would amount to 
revocation of a certificate through its power to suspend.” ®* He pointed 
out that revocation may be accomplished only as provided in the Act and 
suggested that the Board “may find itself in an embarrassing position” if 
the conditions requiring suspension of the certificate ‘continued in- 
definitely.” ®& 

The question of whether indefinite suspension amounts to revocation is 
answered in part by the fact that the permanent certificate issued C&S is 
for no definite term, but is indefinite in duration; therefore, an order of 





6010 Air Commerce Bulletin 35 (Aug. 15, 1938). Mr. Hester’s comments 
are of added significance because he was chairman of the drafting subcommittee 
of the Interdepartmental Committee which drafted H.R. 9738, Hearings, supra 
note 51, at 48. 

. 61 ~ The Civil Aeronautics Act, 23 Public Utilities Fortnightly, 518 (Apr. 
27, 1989). 

62 This interpretation is consistent with the language of §401(g), supra 
note 31, providing that “Each certificate . . . shall continue in effect until sus- 
pended or revoked.” 

Mr. Lee does not discuss the alternatives facing the Board should 
continuance of service after the trial period be found to be inadvisable. Board 
action would then be complicated by the necessity of protecting the interests of 
labor and the rights of the users of the transportation. See the following cases 
in which the Air Line Pilots Asse. has intervened: Western A. L., Acquisition of 
Inland A. L., 4 CAB 654 (1944); Am. Air, Control of Am. Export Air, 6 CAB 
3871 (1945); National- Caribbean- Atlantic Control Case, 6 CAB 671 (1946); 
Western-United, supra note 8. See also last sentence of §401(h), supra note 5 
and §401(k) of the Act, 52 Stat. 987 (1938), 49 USCA §481(k) (Supp. 1946) 
(Any interested person may file a protest or memorandum pro or con alteration, 
amendment, modification, suspension or revocation of a certificate or abandon- 
ment of a route). 

64 Dissent of Lee, Member, supra note 6, at 14. 
85 [bid. 
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indefinite suspension when vacated would leave such a certificate still in 
effect. Mr. Lee, by endeavoring to ascertain at what future date the certif- 
icate of convenience and necessity might be terminated by “suspension until 
further order of the Board” is apparently ignoring fundamental defini- 
tions.** It is further submitted that the wording of the order itself, con- 
strued with the definition of the word “suspend” clearly implies that Board 
action is temporary and that the Board, upon application, or on its own 
initiative will ascertain from time to time whether the public convenience 
and necessity warrants withdrawal or amendment of the suspension order. 
Ample protection in the form of legal remedies is afforded C&S should 
the Board refuse to act.§7 


Section 2 of the Act embodies the declaration of policy and enumerates 
the factors to be considered by the Board “as being in accordance with 
the public convenience and necessity.” ®§ Apparently, Mr. Lee’s colleagues 
feel that the considerations in other subsections of Section 2 of the Act, in 
the present case far outweigh the “future needs” consideration of subsec- 
tion 2(a)® on which it must be assumed Mr. Lee bases his position.7° The 
problems raised by Mr. Lee are not so much legal questions as they are 
statements of his disagreement with the other members of the Board con- 
cerning the emphasis to be placed upon the various elements of public con- 





66 See notes 11-16 supra. 


67 §1106 of the Act, 52 Stat. 1027 (1988), 49 USCA §676 (Supp. 1946), 
provides that the remedies granted by the Act are merely supplementary to the 
“remedies now existing at common law or by statute.” For an unjustifiable re- 
fusal on the part of the Board to permit C&S to make a showing of the require- 
ments of public convenience and necessity C&S could invoke such remedies as 
mandamus. See generally, 2 vom BAUR, FEDERAL ADMINISTRATIVE LAW (1942) 
670-672. Any order of the Board, positive or negative, except those issued to a 
foreign air carrier and subject to approval by the President under §801, note 2 
supra, is subject to judicial review under §1006 of the Act, 52 Stat. 1024 (1938), 
49 USCA §646 (Supp. 1946). See, Note by Grinnell “Limitations to Appeal 
Under the Civil Aeronautics Act,” infra, this issue. 

68 52 Stat. 980 (1938), 49 USCA §402 (Supp. 1946). 

69 Ibid. 

70 Dissent of Lee, Member, supra note 6, at 4-6 (Mr. Lee mentions and em- 
phasizes the word “future” 6 times). 

The following dialogue does much toward explaining the views of the major- 
ity of the Board as compared with those of Mr. Lee. 

Mr. Hinshaw: “Would you describe for the committee the reason for that 
order of suspension?” 

Mr. Landis: “Yes. It is not an order of suspension. It is an order of inves- 
tigation to determine whether an order of suspension should be issued. It is 
based on a preliminary determination by the Board that the situation looks so 
serious that perhaps there ought to be suspension. 

Ph ntaeas Mr. Putnam is not continuing his effort to push his route beyond 
Habana. 

“The reason for the issuance of that order I think can be briefly summarized. 
The anticipated costs of the C&S operation, as distinguished from those that were 
presented to the Board originally which had led to the issuance of the certificate, 
seemed to be very high — so high that it might not be worth while for the Amer- 
ican government to press that operation, inasmuch as there were competing routes 
there, and that a comparable service would be provided by these competing car- 
riers, even though not quite so good as that proposed by C&S. 

“But in these questions of public convenience and necessity, it seems to me 
that cost weighed against gain is an element. We cannot neglect cost, and if a 
carrier incurs costs far in excess of those that were anticipated when the cer- 
tificates were granted, we ought to have a perfect right to say, ‘Well, now, under 
these conditions, the public convenience and necessity does not demand flying that 
route if the costs are so excessive.’” Hearings before Committee on Interstate 
and Foreign Commerce on Bills Relative to Overseas Air Transportation, 80th 
Cong., Ist Sess. 1289 (1947). Mr. Putnam’s comments on the C&S investigation 
order; Jd. at 1098-1112. 
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venience and necessity set forth in the policy section of the Act.74 


CONCLUSION 


“Public convenience and necessity” has been considered and commented 
on by the CAB so frequently that its elements have become well defined.72 
It is interesting to note that the five factors considered by the CAB in issu- 
ing the order of investigation in the C&S case are obviously elements 
of convenience and necessity. 

Administrative bodies, unlike the courts, are not bound by the legal 
principles of stare decisis and res adjudicata, and therefore may reverse 
themselves more easily than can the courts when the facts so warrant.” 
By using such a procedure, an administrative tribunal is able to take the 
initiative in constructive action to the benefit of the public and the industry 
regulated,. and to correct its mistakes expeditiously, and by so doing to 
establish a reputation for fairness and justice.74 In the present case, the 
majority of the Board feels that it is justified in reversing the Board’s 
former position. A finding of public convenience and necessity by the 





71 Other questions raised by Mr. Lee, with brief comments follow: (page 
references are to dissent to C&S order except item 5, which is additional basis 
for ». Lee’s dissent to the Colonial, Northeast and Western orders, supra 
note 9). 

1. “, .. the public interest is measured not so much in terms of the cost to 
the public of supporting a particular service, as in terms of the necessity of 
supporting the minimum route system for maintaining the prestige of this coun- 
try and its position of leadership in international aviation.” P. 7. The guide for 
Board action is §2 of the Act, note 68 supra. Is Mr. Lee invading the province of 
Presidential action to control the international route pattern as provided for in 
§801, note 2 supra? 

2. “. .. the only two alternatives with which the Board will be faced if... 
it decides to suspend the route certificate . . . are temporary suspension or con- 
tinued suspension.” P. 18. Is this a logical conclusion in view of the fact that 
Board action will be predicated on the requirements of “the public convenience 
and necessity”? See §401(h), note 5 supra. 

8. “The other alternative would be for the Board to suspend the route in- 
definitely, which means abandonment.” P. 14. Board action is directed to the 
certificate and not a route. Even so, can a route be abandoned which has never 
been developed or operated? See Letter, note 3 supra. 

4. “... if the Board does not have the power to continue the suspension of 
a certificate indefinitely it may find itself in an embarrassing position... .” P. 14. 
It is right and proper that the Board should be continually embarrassed if it is to 
correct its errors and mistakes and adapt regulatory measures commensurate 
to the rapid developments and changes in air transportation. See note 74 infra. 

5. “I cannot agree to that phase of the investigation looking toward sus- 
pension or postponement of operations of (the airline involved) without its con- 
sent.” This statement appears to be in direct contradiction to the Board’s de- 
cision in the Panagra Terminal Investigation, supra note 11. Also, is not Mr. 
Lee again disregarding the requirement of Board action to suspend within the 
dictates of “public convenience and necessity,” supra item 2 of this footnote? 

72 See note 19 supra. For comments of member of Interdepartmental Com- 
mittee concerning factors to be considered in granting a certificate, see Hearings, 
note 51 at 149-150. See Note (1940) 11 Air L. Rev. 405. 

73 1-13 INTERSTATE COMMERCE ACTS ANN., Index, Res Adjudicata; 1 vom 
BAuR, FEDERAL ADMINISTRATIVE LAW (1942) 162; Parker, Administrative Res 
Adjudicata (1945), 40 Ill. L. Rev. 56 (actually trial de novo on new or after dis- 
covered facts). 

74 LANDIS, THE ADMINISTRATIVE PROCESS 69, 78 (1938). These aspects of 
administrative procedure are especially applicable to Board procedure because 
of the developmental and promotional requirements of the Act. Tipton, Regula- 
tion of Air Transport, State, Federal, Local, Including Taxation, Prospects and 
Problems in Aviation 172, 185 (1945). For the influence of engineering develop- 
ments on the over-all route pattern, see SMITH, AIRWAYS (1942) c. 25 and 
Western-United Acquisition, supra note 8, at 18 where the Board states: “To 
take full advantage of the technological developments of air transportation the 
Board in recent months has been called upon to make numerous adjustments in 
route patterns.” 
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Board warranted the issuance of the certificate, and the amendment thereto, 
but now, in the light of new facts and developments, may warrant suspension. 

From the foregoing discussion, one may conclude that the C&S case is 
a typical example of the type of situation to which Section 401(h) was 
intended to apply. Revocation may be invoked only by way of a penalty, 
as there must be a failure to comply with an order of the Board as a condi- 
tion precedent to the revocation of a certificate. The Interdepartmental 
Committee, in formulating Section 401(h) to authorize suspension of a 
certificate upon a finding “if the public convenience and necessity so re- 
quire,” granted a greater latitude of action to the Civil Aeronautics Board 
in suspending certificates than is enjoyed by any other similar Federal 
Administrative body. Since the Board is unhampered by any penalty aspect 
of suspension, it is able to “alter, amend, modify, or suspend’ a certificate 
to keep abreast of changing conditions as reflected in “public convenience 
and necessity” and thereby better fulfill the requirements of the policy sec- 
tion of the Act, and promote the sound development of air transportation. 


Louis E. BLACK, JR.* 

























LIMITATIONS TO APPEAL UNDER THE CIVIL 
AERONAUTICS ACT 


In Waterman Steamship Corp. v. Civil Aeronautics Board,! the Circuit 
Court of Appeals for the 5th circuit held that an order of the Board, ap- 
proved by the President, concerning an air carrier engaged in foreign air 
transportation may be appealed to a circuit court under the Civil Aero- 
nautics Act of 1938.2 An order of the Board concerning 15 applications 
for certificates of convenience and necessity to operate as air carriers from 
the United States to points in South America denied such a certificate to 
the petitioner, Waterman Steamship Corp. After the Board’s order was 
approved by the President in accordance with Section 801 of the Civil Aero- 
nautics Act,* and rehearing denied, petitioner appealed to the circuit court 
under Section 1006(a) of the Act.6 Chicago and Southern Airlines, which 
had been granted a certificate, petitioned to intervene and joined the re- 







































1159 F. 2d 828 (C.C.A. 5th, 1947); cert. granted 67 S. Ct. 1736 (1947). 

252 Stat. 973, 49 USCA §401 et seq. (Supp. 1946). 

3 Additional Service to Latin America, 6 CAB 857 (1946). 

4“... Copies of all applications in respect of such certificates and permits 
shall be transmitted to the President before hearing thereon, and all decisions 
thereon by the Authority shall be submitted to the President before publication 
thereof.” 52 Stat. 1014 §801, 49 USCA §601 (Supp. 1946). 

5 “Any order, affirmative or negative, issued by the Authority (Board) under 
this Act, except any order in respect of any foreign air carrier subject to the ap- 
proval of the President as provided in Section 801 of this Act, shall be subject to 
review by the circuit court of appeals... .” 52 Stat. 1024 §1006(a) 49 USCA §646 
(Supp. 1946). See Hearings before Committee on Interstate and Foreign Com- 
merce on H.R. 9738, 75 Cong., 3d Sess. 46 (1938), where Mr. Hester indicates the 
purpose of giving appeal directly to the circuit court was, “In order to eliminate 
the expense and delay of conducting litigation in the District Courts dealing with 
judicial review of administrative orders, provisions are made in the present bill 
for appeals from orders of the Authority direct to the circuit court of appeals. 

6 Respondent and intervenor pleaded in the alternative, that the motion of 
the petitioner be dismissed, or that the respondent Board’s order be affirmed. 
The statute does not provide for joinder of any specific parties. The court ac- 
cepted intervenor’s argument that general rules of joinder should control and 
allowed Chicago and Southern to intervene on the basis of Morgan v. United 
States, 304 U.S. 1 (1938); State of Texas v. I.C.C., 258 U.S. 158 (1922). The 
intervenor also raised issues of timeliness of appeal and lack of service to Chicago 
and Southern, as an indispensable party, as grounds for denying Waterman the 
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In holding the Board’s order subject to review, the court stressed the 
difference between certificates issued to United States air carriers and per- 
mits issued to foreign air carriers.7 From the language of the statute it 
concluded that the plain meaning of the words was to exclude appeal only 
in the case of a foreign air carrier. The court refused to accept the argu- 
ment that the required approval made the order an exercise of executive 
discretion in foreign affairs, rather than an action of the Board, and thus 
removed from judicial review. Similarly, it rejected the assertion that 
possible presidential reversal of the court’s decree rendered the court’s 
action inconclusive and thus no case or controversy was presented. 

The holding in the Waterman case is precisely contrary to that in Pan- 
American Airways v. Civil Aeronautics Board.® Under facts which posed 
the precise question involved,!® the court there concluded that the consti- 
tutional authority of the President in the conduct of foreign affairs, his 
sole access to secret information, and the approval required of him by Sec- 
tion 801 of the Act, made him, not the Board, the final arbiter, and judicial 
review of such executive discretion would be opposed to constitutional pro- 
vision and settled judicial policy.11 The Board was conceived to be merely 
an advisory agent to the President.12 Since the President might refuse to 


right of appeal. The court held that by entertaining Waterman’s motion to re- 
consider, the Board retained authority over the order and the denial of the 
motion should be considered the final “entry of such order” from which the sixty 
day period for appeal required by §1006(a) should run. The appeal was well 
within this limit. The court admitted that Chicago and Southern was an indis- 
pensable party and had a right to be heard, but since there was no provision 
for service upon specified parties under §1006(a) of the Act, and since Chicago 
and Southern had voluntarily appeared, there was no basis for denying appeal 
on a question of parties. 

7“(2) ‘Air carrier mean(s) any citizen of the United States who under- 
takes ... to engage in air transportation. ...” “(19) ‘Foreign air carrier means 
any person, not a citizen of the United States, who undertakes ... to engage in 
foreign air transportation.” 52 Stat. 977 §1, 49 USCA §401 (Supp. 1946). 

8 “Since no foreign air carrier is here concerned and no order has been made 
concerning such a carrier, the one exception Congress has made does not apply.” 
Waterman Steamship Corp. v. CAB 159 F. 2d 828, 830 (C.C.A. 5th, 1947). 

9121 F. 2d 810 (C.C.A. 2d, 1941). Although appeal was sought by Pan- 
American Airways as an intervenor in the Pan-American case, and by Waterman 
as the unsuccessful applicant for a certificate of convenience in the Waterman 
case, the courts made no distinction and addressed themselves to the identical 
question with the contrary results indicated. See Notes (1941) 10 Geo. Wash. 
L. Rev. 227; (1941) 80 Geo., L. J. 182; (1941) 12 Air L. Rev. 406; (1947) 
47 Col. L. R. 1080. 

10 A temporary certificate for foreign and overseas transportation had been 
issued to American Export Airlines. The certificate covered certain routes also 
operated by Pan-American Airways. After issuance of the temporary certificate 
to American Export, Pan-American filed a petition in the circuit court attack- 
ing the decision of the Board. Thereupon the Board filed a motion to dismiss the 
review on the ground that the court lacked jurisdiction to review the issuance 
< —_- of a certificate which had been approved by the President under §801 
of the Act. 

11 As expressed by Judge Hand, “It seems incredible that in enacting Section 
1006(a) Congress intended to permit a review of the action of the Board in cases 
where the constitutional authority of the President to negotiate with foreign 
nations and to proceed upon confidential information at his disposal and his 
statutory duty under Section 801 to approve or disapprove of certificates, and 
even of the denial of them, would necessarily render our review futile. The 
review of the order authorizing the issuance of the certificate is so dependent 
upon considerations resting in executive discretion that it cannot be regarded 
as authorized by Section 1006(a).” Pan-American Airways v. CAB, 121 F. 2d 
810, 814 (C.C.A., 2d, 1941), cited supra note 9. Also see U. S. Const. Art I §§1 
and 2; United States v. Belmont, 301 U.S. 324 (1937); Oetjen v. Central Leather 
Co., 246 U.S. 297 (1918). 

12 For support see Note (1941) 10 Geo. Wash. L. Rev. 227; Note (1941) 30 
Geo. L. J. 182. Contra: Note (1941) 12 Air L. Rev. 406. The Pan-American 
case relied strongly on United States v. Bush and Co., 310 U.S. 371 (1940) in 
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approve an order of the Board which was issued in compliance with the 
court’s decree in review of an earlier order, the court’s action would not 
have binding effect and no case or controversy would be presented.!% 

On the basis of the language of the statute alone, it cannot be con- 
vincingly argued that the right of appeal has been denied in, this situation. 
Throughout the Civil Aeronautics Act the distinction is clearly drawn be- 
tween an American air carrier engaged in foreign air transportation and a 
foreign air carrier.14 The wording of Section 801 requires presidential 
approval in both types of transportation, but only the latter is made an 
exception to the right of appeal.1¢ 

Close examination of the statutory pattern, moreover, seems to justify 
a literal interpretation of the provisions for appeal and requires a denial 
of the arguments advanced in the Pan-American case. In the first place, 
the Board is established as an independent, quasi-judicial body to issue or 
deny certificates and permits of convenience and necessity.17 Ordinarily, 
the President has no voice in the issuance or denial of these orders. -How- 
ever, in cases where air transport outside the United States is involved, or 
where a foreign air carrier is concerned, Congress recognized the access 
to information exclusive to the Executive in his unique position as concerns 
foreign affairs, and required his approval of any such orders.18 For this 


which judicial review was denied under the Tariff Act of 1940. The decision was 
undoubtedly correct in that case, since §1336 of the Tariff Act provides that the 
commission “investigates” and “reports” to the President, and the President 
“by proclamation” sets the recommended rates. However, under the Civil Aero- 
nautics Act, by subsection 401(d) (1), “The Board shall issue a certificate... 
if it finds that the applicant is fit, willing, and able, and that such transportation 
is required by the public convenience and necessity; otherwise such application 
shall be denied.” 52 Stat. 987, §401, 49 USCA §481 (Supp. 1946). Orders made 
are orders of the Board acting independently of the executive office. §801 recog- 
nizes only that certain orders are subject to presidential approval. The Presi- 
dent is given power to frustrate some orders, but not to issue them. See 83 
Conc. Rec. 6854 (1988) (where a proposed amendment giving the President 
greater power to remove the officers of the CAB was defeated on the grounds 
that the CAB was intended to be an independent organization). 

13 See Gordon v. United States, 117 U.S. 697 (1895), (Where the question 
presented was whether the Supreme Court had power to review a decision of the 
Court of Claims under the Court of Claims Act. By §14 the act provided that 
no money should be paid out of the Treasury for any claims allowed by the Court 
of Claims until the Secretary of the Treasury should have approved the payment, 
and Congress should have appropriated the money for such claim. It was held 
there was no power of review in this situation). 

14“(2) ‘Air Carrier’ mean(s) any citizen of the United States who under- 
takes ... to engage in air transportation.” 

(19) ‘Foreign Air Carrier’ means any person, not a citizen of the United 
States, who undertakes ... to engage in foreign air transportation.” 

“(21) ... foreign air transportation ...mean(s) the carriage by aircraft 
of persons or property ... between... (c) a place in the United States and any 
place outside thereof, whether such commerce moves wholly by aircraft or partly 
by aircraft and partly by other means of transportation.” 52 Stat. 977 §1, 49 
USCA §401 (Supp. 1946). 

§401 in part reads, “No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board... .” 52 Stat. 987 §401, 
49 USCA §481 (Supp. 1946), while §402 reads in part, “No foreign air carrier 
shall engage in foreign air transportation unless there is in force a permit issued 
by the Board... .” 52 Stat. 991 §402, 49 USCA §482 (Supp. 1946). 

15“The issuance, denial, transfer, amendment, cancellation, suspension or 
revocation of. . any certificate authorizing an air carrier to engage in overseas 
or foreign air transportation ... or any permit issuable to any foreign air car- 
rier under Section 402 shall be subject to the approval of the President. ” 52 Stat. 
1014 §801, 49 USCA §601 (Supp. 1946). 

16 See note 5, supra. See 83 Cona. REc. 6764 (1938) (where Section 1006 (a) 
was amended from, ... “an order in respect of fo reign air ee Sela 
to read, “except any order in respect of any foreign air carrier... .”). 

17 83 ConG. REc. 6854 (1938). See note 12, supra. 
18 §2 Stat. 1014 §801, 49 USCA §601. See note 15, supra. 
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reason, he is empowered to halt any activities authorized by the Board which 
he considers subversive to our international policies. It is assumed that 
the President will confine himself to acting on this basis, and will not en- 
croach upon functions which by congressional enactment have been placed 
in the administrative agency.!® 

On this basis, the function of the court seems clear. The Board con- 
siders the requirements of the statute, national economics, the necessity 
and convenience to the public, and the ability of the carrier to give adequate 
service, in deciding whether or not to issue the requested certificate or 
permit. The President approves or vetoes such orders of the Board upon 
purely international phases of such issuance. The court is the guardian of 
the rights of the parties under the decisions of the Board, and is authorized 
to affirm, modify, or reverse such orders. The court, however, is not to 
pass upon the President’s action. It has no concern with international 
questions, but is merely reviewing the actions of the Board to require 
compliance with the law.2® The argument that there is no case or contro- 
versy is invalid because the President’s approval or denial of orders of the 
Board is based on considerations entirely separate from those on which the 
court acts. The court is presented with a question of law, i.e. whether the 
decision of the Board has conformed to the law as defined by the Civil 
Aeronautics Act, or whether it has been capricious and arbitrary, and its 
decision will determine that question of law, whether or not the President 
will subsequently disapprove the Board’s order which results from the 
court’s decree.?! 

If the foregoing interpretation of the statute is correct, there remains 
to justify the denial of appeal only in the case of a foreign air carrier. 
If the court is reviewing only the actions of the Board, it would seem just 
as important that the Board act within its legal limits in the issuance or 
denial of permits to foreign air carriers, as in the issuance of certificates 
to air carriers engaged in foreign air transportation.22 If it is possible to 
consider the authorizing of a foreign air carrier to operate between the 
United States and other countries as more closely involved with foreign 


19 But see Additional Service to Latin America, 6 CAB 857 (1946), where 
the President denied the issuance of a certificate to Pan-American Airways, and 
directed that the certificate be issued to Western Airlines, Inc. Although this 
substitution of carriers may have been made on the basis of international con- 
siderations, in that Pan-American had incurred the disfavor of the governments 
through which the proposed route would extend, it seems more likely that this is 
a clear case of the President overstepping the limits of his office and taking a 
position on matters which are properly for the determination of the administra- 
tive agency. While the propriety of a presidential recommendation is not ques- 
tioned, it would seem that the Board, as an independent organization, is under no 
obligation to accept it. The language of the opinion, however, that the President 
“has reached conclusions which require the following changes .. .” and “In view 
of the President’s determination .. .” and “The President having concluded... 
it is necessary .. .,” seem to indicate that the Board considered itself bound by 
the President’s action. 

20 This is the holding of the Waterman case, which, in confining the court’s 
review to the actions of the Board, largely eliminates the question of whether 
the President is acting independently in his own right as the sole representative 
of the country in foreign affairs, United States v. Belmont, 301 U.S. 324 (1987), 
or under specific delegation of power from Congress in its right to regulate for- 
eign commerce. U.S. Const. Art. I, §8. 

21 Federal Power Commission v. Pacific Power and Light Co. et al., 307 U.S. 
156 (1939), (Where it was unsuccessfully argued that an order denying an appli- 
cation of a public utility for permission to sell its assets was not reviewable be- 
cause only the Commission and not the court could relieve from the statutory 
prohibition). 

22It was argued by Waterman that if appeal were denied an illegal order 
of the Board would be rendered valid and non-reviewable by presidential approval. 
Is it not the same case as regards a foreign air carrier where appeal is denied? 
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affairs than the authorizing of a domestic air carrier to operate between the 
United States and other countries, the statutory policy may be justified. 
The power to regulate commerce, both interstate and foreign, was delegated 
to Congress by the Constitution.2? Judicial interpretation has defined 
foreign commerce as including the licensing of domestic organizations to 
operate outside of United States territory as well as the licensing of foreign 
organizations to operate within this country.24 It is also well recognized 
that Congress may, within limits, delegate this regulatory power to the 
Executive or to an administrative agency.25 This power of delegation 
broadens where international considerations are involved,2° and where ques- 
tions of foreign affairs overlap questions of foreign commerce, it has been 
held that Congress may delegate the whole field to the President.27 The 
conclusion is irresistible, therefore, that in the exercise of its power to 
regulate commerce, Congress made a complete delegation to the Civil Aero- 
nautics Board of the regulation of purely domestic air carrier problems. 
In the case of American air carriers operating outside the United States, 
Congress gave the President the power to thwart certain orders of the 
Board. For the reasons shown, however, the orders issued remain those of 
the Board, and judicial review is proper and is required by the language 
of the Act. In the case of a foreign air carrier, however, Congress must 
have intended a complete delegation to the President since denial of appeal 
cannot be justified on any other grounds. If a complete delegation was 
made, the President’s decision would be final, the determinations of the 
Board could only be considered advisory, and judicial review would be 
futile.28 

On the basis of the above reasoning, the conclusion reached in the 
Waterman case seems to be the better interpretation of the appeal provisions 








23“To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes.” U.S. Const. Art. I, §8. 


24 Gibbons v. Ogden, 22 U.S. 1 (1824) (“No sort of trade can be carried on 
between this country and any other, to which this power does not extend”). 
Board of Trustees of University of Illinois v. United States, 289 U.S. 48 (That 
no one has a vested right to carry on foreign commerce with the United States). 


25 Miller v. New York, 109 U.S. 385 (1883) (Congress may delegate power 
to the Secretary of War to determine whether a proposed bridge will be a serious 
obstruction to navigation and to make necessary modifications). United States 
v. Curtiss Wright Corp., 299 U.S. 304 (19386) (Joint Resolution of Congress al- 
lowing President to proclaim embargo on shipment of war materials to nations 
at war in the Chaco upheld against assertion of unlawful delegation of power). 
Federal Trade Commission v. American Tobacco Co., 264 U.S. 298 (1924) (Dele- 
gation of regulatory power to Federal Trade Commission). Houston East and 
West Texas Ry. Co. v. United States, 234 U.S. 342 (1914) (Delegation of regula- 
tory power to Interstate Commerce Commission). But cf. A. L. A. Schechter 
Poultry Corp. v. United States, 295 U.S. 495 (1935) and Panama Refining Co. »v. 
Ryan, 293 U.S. 388 (1934) (where delegations to the President were held invalid 
for lack of declarations of policy and definite standards by Congress). 


26 United States v. Rosenberg, 150 F. 2d 788 (C.C.A. 2d, 1945) cert. den. 326 
U.S. 752 (1945). Delegation to President of authority to prohibit exportation 
of war supplies, 52 Stat. 714, 50 USCA Appendix §701, whenever he “determines 
it is necessary in the interest of national defense to do so.. .,” upheld against 
attack of unlawful delegation. The Schechter case and the Ryan case, note 25, 
— were distinguished on the ground that they related to purely internal 
affairs. 

27 United States v. Curtiss Wright Corp., 299 U.S. 304 (19386). See note 25, 
supra. United States v. Bareno, 50 Fed. Supp. 520 (1943) and United States v. 
Rosenberg, 150 F. 2d 788 (C.C.A. 2d, 1945). (Both cases concerned the same stat- 
ute, 54 Stat. 714, 50 USCA Appendix §701. See note 26 supra.) 

28 Oetjen v. Central Leather Co., 246 U.S. 297 (1918); Pan-American Air- 
ways v. Civil Aeronautics Board, 121 F. 2d 810 (C.C.A. 2d, 1941). See notes 11 
and 12 supra. 
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of the Civil Aeronautics Act.29 The approaching consideration of the prob- 
lem by the Supreme Court will necessitate a choice between the conclusions 
reached in the Waterman and the Pan-American cases.*° 

The suggested interpretation seems to answer the problems and incon- 
sistencies which, it is claimed, will arise in the practical application of the 
appeal provisions of the Act. So long as the court and the President observe 
the limitations upon their participation in the application of the Act, there 
will be no conflict of function. Affirmative orders of the Board, although 
approved by the President, may still not be in conformity with the Civil 
Aeronautics Act, and appeal is proper to protect those interested parties 
who will suffer by the improper order of the Board. The President’s ap- 
proval means only that he consents to such order on the basis of foreign 
policy considerations,?1 and does not preclude a finding by the court that 





29 See Hearings before Committee on Interstate and Foreign Commerce on 
H.R. 9738, 75th Cong. 3rd Sess. (1938). Further support for this position is to 
be found in the Hearings before Committee on Interstate and Foreign Commerce 
on Bills Relative to Overseas Air Transportation, 80th Cong. 1st Sess. (1947). 
At page 1280, Chairman Landis of the Civil Aeronautics Board, in response to a 
suggestion that if the President can modify orders of the Board, and substitute 
carriers, that the interested parties should have a hearing before the President, 
replied: “If that is to be the President’s power, perhaps some type of hearing, 
not before the President personally, of course, but before his appropriate agent 
might be in order, but I wonder if that is the purpose of Section 801. ... My 
feeling is that certainly you want an overriding power of the President to 
supervise the actions of the Civil Aeronautics Board in this field, because there 
may be very broad considerations of policy that commend a type of action of 
which he alone can be aware and can appreciate the significance. But the alter- 
ation of decisions, other than a chipping off of certain portions of them by a 
partial veto, I do not think is contemplated by Section 801. That does not con- 
template that kind of proceeding in my opinion.” 

Mr. C. A. Wolverton, Chairman of the House committee agreed: “Your view 
in that respect and my own are identical. At the time that the act was drawn, 
I think all that was contemplated was what you have indicated, that the President 
should have the right, in the event of some over-all question of foreign policy 
that would cause him to act in the interest of the country, to do so. But, when 
I see an application passed upon and approved by the Civil Aeronautics Board 
and a recommendation made on the basis of evidence produced before the Board, 
and then, without any hearing it is changed and given to another line, it is diffi- 
cult for me to see how the question of foreign policy would dictate that one com- 
pany should not have it and another company should have it, if it is limited to 
questions of public policy. I have no hesitancy in saying that it was my under- 
standing of the act when it was originally drawn that such power was given to 
the President as having an over-all knowledge of the foreign situation and that 
foreign affairs alone would dictate the approval or disapproval.” 

And after expressing his disagreement with Judge Hand in the Pan-Ameri- 
can case, Mr. Landis, at page 1285, adds: ‘Let me say this, that if prior to the 
American Export [Pan-American] case, I had to advise the President as to what 
his powers were, I would have said that they were to approve or disapprove and 
not to initiate new decisions.” 

30 There are two possible objections to the constitutionality of §1006(a). Is 
the delegation by Congress to the President in the case of a foreign air carrier in- 
valid for lack of defined policy and standards? United States v. Curtiss Wright 
Corp., 299 U.S. 304 (19386); A. L. A. Schechter Poultry Corp. v. United States, 
295 U.S. 495 (1935). Is denial of access to the courts a proper regulatory meas- 
ure within congressional power to regulate foreign commerce? C/. Terral v. 
Burke Construction Co., 257 U.S. 529 (1922) (“...a state may not, in imposing 
conditions upon the privilege of a foreign corporation’s doing business in the 
state, exact from it a waiver of the exercise of its constitutional right to resort 
to the Federal courts... .”). But see §1106: “Nothing in this Act shall in any 
way abridge or alter the remedies now existing at common law or by statute, 
but the provisions of this Act are in addition to such remedies.” 52 Stat. 1027 
§1106, 49 USCA §676 (Supp. 1946). Does this provide for appeal by a foreign 
air carrier to the district court under Section 24 of the Judicial Code? 36 Stat. 
1087, 28 USCA §41. 

1947). See Waterman Steamship Corp. v. CAB, 159 F. 2d 828, 831 (C.C.A. 5th, 
















530 JOURNAL OF AIR LAW AND COMMERCE 





the Board’s order was contrary to the law. Similarly, for affirmative orders 
of the Board which are disapproved by the President, appeal to the court 
might well result in a modification of the order, or a substitution of carriers, 
which new order might be approved by the President. And even though 
the President declines to approve a new order of the Board which might be 
issued as a result of the court’s reversal of an earlier order, the appeal 
should lie to give all parties the full benefit of the law.32 Negative orders 
of the Board which are approved by the President should also be subject to 
review. Here again, the President’s approval means only consent, and it 
might well be that he would approve an affirmative order issued by the 
Board after a holding by the court that the negative order was not in 
accordance with the law. 

The most persistent objection to the suggested interpretation comes in 
the case of the President’s disapproval of a negative order of the Board. 
It is argued that the broad language of Section 801,34 requiring the Presi- 
dent to indicate his approval or disapproval of all orders of the Board, 
affirmative or negative, is inconsistent with the suggested interpretation 
that the scope of the President’s approval or disapproval is limited to con- 
siderations of foreign affairs. If application for a certificate or permit is 
denied by the Board, it is said, there is nothing upon which to apply con- 
siderations of foreign policy, and thus the requirement of presidential action 
under these circumstances must mean action by the President based on 
considerations other than foreign policy alone. There is no inconsistency, 
however, if it is considered that the language in Section 801, requiring 
presidential action even in the case of a negative order of the Board is a 
requirement for the President to make recommendations in cases where 
he disapproves of a negative order of the Board. Approval of a negative 
order merely means consent by the President. Considerations of foreign 
policy do not conflict with the Board’s order. Disapproval, however, indi- 
cates that foreign considerations require a different result, and in this case 
the President is expected to make appropriate recommendations.34 If such 
recommendations involve secret information, the Act provides by Section 
1104 for the security of such information.*5 





32 Tt may be argued that an order of the Board which is disapproved by the 
President is not a final order of which there can be judicial review, but that upon 
such disapproval the order is reabsorbed into the administrative machinery for 
final determination. Even if this is true, it does not help in answering the 
apparent inconsistency between the broad language of §801 and the more limited 
power of the President which has been suggested here. 

338“The issuance, denial, transfer, amendment, cancellation, suspension, or 
revocation of, and the terms, conditions, and limitations contained in, any cer- 
tificate ... or any permit ... shall be subject to the approval of the President.” 
52 Stat. 1014 §801, 49 USCA §601 (Supp. 1946). 

84 Additional Service to Latin America, 6 CAB 857 (1946). See note 19 
supra. 

35 “Any person may make written objection to the public disclosure of in- 
formation contained in any application, report, or document filed pursuant to the 
provisions of the Act or information obtained by the Board or the Administrator 
of Civil Aeronautics pursuant to the provisions of this Act, stating the grounds 
for such objection. Whenever such objection is made, the Board shall order 
such information withheld from public disclosure when, in its judgment, a dis- 
closure of such information would adversely affect the interests of such person, 
and is not required in the interest of the public. The Board is authorized to 
withhold publication of records containing secret information affecting national 
defense.” 52 Stat. 1026 §1104, 49 USCA §674. For examples of the application 
of §1194 see TACA-S.A. El Salvador-Foreign Air Carrier Permits 3 CAB 234 
(1941) ; Pan-American Airways Company—Temporary Certificate of Public Con- 
venience and Necessity—Lisbon-Foynes Operation 3 CAB 288, 240 (1941); 
Northeast Airlines, Inc. Mail Rates for Route No. 27, 4 CAB 181, 182 (1942). 

The basic question is not whether there is any appeal at all of orders of 
the CAB requiring presidential approval, but whether appeal of these orders is 
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The decision in the Waterman case seems to reflect a more complete 
understanding of the statutory pattern of the Civil Aeronautics Act and 
makes possible an application of the Act in such manner as to achieve more 
just and equitable results than would be possible under the more restrictive 
view taken in the Pan-American case.*¢ 

JOSEPH F. GRINNELL* 





SOME PRINCIPAL ASPECTS OF THE 
ICAO MORTGAGE CONVENTION 


‘The Legal Committee of ICAO which had been created to take the 
place of CITEJA held its first meeting in Brussels in September 1947 and 
approved the “Draft Convention on the International Recognition of 
Rights in Aircraft” set forth on page 500 of this issue of the JOURNAL. 
This draft will be submitted to the ICAO Assembly at its meeting next 
year.1 It represents the efforts of twenty-nine nations and international 
organizations which began in 1931 to provide a system for financing the 
purchase of aircraft and spare parts that would afford the maximum guar- 
antee throughout the world to the security of the transactions involved.? 
The present draft seeks to fulfill this objective while involving a minimum 
of interference with the national laws of each Contracting State. 


included in §1006(a) providing for appeal to a circuit court, rather than being 
left to the district courts as a matter of their general jurisdiction, an alternative 
suggested by §1106: See note 30, supra. If the statute creating an administra- 
tive agency does not provide for review, district courts may nevertheless enter- 
tain review as an exercise of their general jurisdiction. See American School of 
Magnetic Healing v. McAnnulty, 187 U.S. 94 (1902) ; David L. Moss Co. v. United 
States, 103 F. 2d 395, 397 (C.C.P.A., 1939). If the statutory review is for some 
reason inadequate, review may still be entertained. United States v. Griffen, 
303 U.S. 226 (1938), Shannahan v. United States, 303 U.S. 596 (1938), Shields 
v. Utah Idaho Central Railroad Co., 305 U.S. 177 (1938). But see Jackson v. 
Cravens, 238 Fed. 117, 120. (C.C.A. 5th, 1916), “. .. When a statute provides a 
new, specific, and complete remedy, and fully covers the subject matter, the pro- 
visions of the statute will be looked to alone, and resort will not be had to prior 
existing remedies as cumulative.” Cf. Sykes et al. v. Jenny Wren Co., 78 F. 2d 
729 (C.C.A. Dist. Col. 1985). Myers et al v. Bethlehem Shipbuilding Corp., 303 
U.S. 41, 50 (1938) (Administrative relief must be exhausted before resort to 
other remedies). 

36 The decision in the Pan-American case was based on the premise that as 
far as orders requiring the approval of the President are concerned, the Board 
acts only in an advisory capacity, and that the orders as approved by the President 
are acts of executive discretion. Even assuming this to be a correct premise, and 
assuming that the analogy to the tariff cases is proper, a limited appeal would 
seem to exist. In Carl Zeiss, Inc. v. United States 76 F. 2d 412 (C.C.P.A. Cus- 
toms 1935) it was held that where public notice relates to one commodity, and 
the proclamation of the President relates to another, there has been such a lack 
of compliance with the statutory provisions as to render the increase in duty void. 
William A. Foster and Co., Inc. v. United States, 20 C.C.P.A. Customs 15 (1932) 
assumes that a modification of more than the statutory 50% in the existing tariffs 
could be invalidated on review. These holdings as applied to the Civil Aeronautics 
Act would seem to indicate that under Judge Hand’s premise in the Pan-American 
case, an appeal would lie as to questions of hearing, notice, and the absolute re- 
quirements under Section 401(f) of the Act, such as the right of the carrier “to 
add to or change schedules,” and that certificates for foreign air transportation 
must permit the handling of mail. 

* Student, Northwestern Law School; Competitor Legal Publications Board. 


1ICAO News Release, October 13, 1947. 

2PICAO Doc. 1859, LE/44, June 17, 1946, page 14. For historical back- 
ground, see the following: Latchford, Pending Projects of the International 
Technical Committee of Aerial Legal Experts, (1946) 40 Am. J. Int’l L. 280, 294; 
Private International Air Law, (1945) 12 Dep’t State Bull. 11; Coordination of 
CITEJA With the New International Civil Aviation Organizations, (1945) 12 
Dep’t State Bull. 310. 
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Because of the nature of international commercial aircraft financing, 
which involves million-dollar aircraft often purchased in fleets of four or 
more together with spare parts which cost from 20% to 50% of the total 
cost, and because of the highly mobile character of aircraft and the opera- 
tional hazards to which they are subject, it is desirable to afford maximum 
protection to those who finance such purchases.2 From the standpoint of 
such financial institutions it is important that their rights, and the priority 
of those rights in point of time, be recognized in those countries through 
which the aircraft will travel. It is also considered desirable to have each 
aircraft of the fleet being financed made jointly liable for the entire loan 
on the fleet. This is known as the fleet mortgage and the relationship of 
each aircraft to the debt is roughly analogous to the joint liability of the 
co-signers of a promissory note where each co-signer is jointly liable for 
the face amount although the lender cannot collect more than the full 
amount of the note. From the standpoint of the aircraft purchaser or 
operator it is desirable to have provision for the recognition of mortgages 
on spare parts because otherwise he would have to have sufficient funds to 
purchase them outright or forego the purchase of any new equipment since 
a fleet of aircraft is of little value without spare parts with which to main- 
tain it in operation. However, both this and the fleet mortgage principle 
have presented difficulties as indicated below. 

It will be noted that Article I provides that each Contracting State 
undertakes to recognize various security rights, as well as property rights, 
in aircraft* when they have been recorded. Nothing would seem more 
basic in Anglo-American law and yet it must be remembered that this 
document was developed at the international level and at the start of dis- 
cussions in 1931 only three countries recognized the existence of aircraft 
mortgages.5 Recording is not made mandatory — there is a complete 
absence of penal provisions in the Convention — but since recordation of a 
right is made a prerequisite to its recognition by other Contracting States, 
it is obvious that this will be compelling enough to insure recordation when 
the aircraft is to operate abroad. The Paris draft had contained elab- 
orate provisions for recordation? but these were abandoned and now it is 
simply to be in conformity with the law of the Contracting State whose 
nationality the aircraft possesses. One possible disadvantage is that the 
foreign creditor must now inquire into the local law to determine how he 
must record his right, rather than turning to the Convention for the 
answer. 

Before considering the substance of Articie I it should be pointed out 
that the applicability of the entire Convention is somewhat limited by 
Article IX. By that article, with the exceptions there noted, the Contract- 
ing States will not be obliged to apply the Convention within their own 
territory to aircraft there registered. Thus if an aircraft registered in 
Norway is being financed by a French bank by means of an hypotheque 
which has been duly recorded in Norway and a local creditor in Norway 
brings execution proceedings, Norway will not be bound to apply any but 

3 Similar problems were faced in maritime law. See, Lord and Glenn, The 
Foreign Ship Mortgage, (1947) 56 Yale L. J. 923. Special problems of aircraft 
financing are discussed in Tanner, Ownership in World Airline Equipment, (1947) 
18 Bar Bull. (Boston) 265. 

4The term “aircraft” is defined in Article XIV. Words of art such as 
“right in rem” found in previous drafts are no longer used. 

5 Latchford, Pending Projects of the International Technical Committee of 
Aerial Legal Experts, (1946) 40 Am. J. Int’l L. 280, 295. 

6 The Civit AERONAUTICS ACT OF 1938, §503 uses similar sanctions to “re- 
quire” recordation. Registration of aircraft nationality is mandatory by §501. 

7 PICAO Doc. 4005, A1-LE/7, March 18, 1947, Art. 83 and 4. 


8 For by Art. II(1) all recordings must appear in the record of the State 
whose nationality the aircraft possesses. 
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Articles III and VII of this Convention.® However, if Article I is inter- 
preted as requiring any right there mentioned to be constituted, as well as 
recorded, in conformity with the law of the Contracting State whose nation- 
ality the aircraft possesses, then the right must necessarily be one which 
is recognized under the national law of that State or by virtue of its con- 
flict of laws doctrine, and will be protected even though the Convention 
does not apply. While this would seem to be the more logical interpretation, 
it is interesting to note that the Legal Committee of ICAO did not clearly 
place this interpretation on Article I, and only mentioned recordation as a 
prerequisite to recognition of the right.1° As a practical matter financial 
institutions will probably use credit instruments and methods of financing 
which are certain to be recognized by the State where the aircraft is reg- 
istered, depending on the Convention for protection when the aircraft is 
outside the State of its nationality. 

The language of Article I would seem broad enough to cover virtually 
every kind of right in aircraft... A certain amount of “legislative history” 
may eventually be available in the form of Legal Committee reports and 
Assembly discussions which will be helpful in resolving doubts.!?_ A literal 
reading of paragraph one would seem to include all credit instruments now 
in use. Mortgages and hypotheques are specifically mentioned in (1) (d) ; 
trust receipts, under which the lender normally takes title,1* would seem to 
be covered by (1)(a). The equipment trust, a special type of device under 
which the lender has title, and conditional sales are contemplated by both 
(1) (c) and (1) (d). The equipment trust has been used occasionally prob- 
ably because so few countries recognize the aircraft mortgage and because 
it may be applied to new equipment financing without becoming subject to 
the after-acquired property clauses of most general corporate mortgages. 

The fleet mortgage would clearly seem to be possible under Article I. 
If it is, then Article V(4) may virtually preclude attachments by local cred- 
itors of an aircraft mortgaged under this plan since each plane is jointly 
liable for the entire amount secured, and unless the mortgage has been 
reduced to the point where it is equal to or less than the value of one air- 
craft no one will assume the charges. This was early believed to be one of 
the disadvantages of the fleet mortgage but it was pointed out that the air 
carrier would only become indebted to local creditors to any extent through 
purchases or by causing accidental damage. In the first case, the general 
creditor would probably not be relying on so transient an object as a trans- 
port aircraft for security but would rather have his eye on local fixed prop- 
erty belonging to the carrier. 

In the case of tort claims, these ordinarily would be satisfied out of 
insurance, plus local assets if necessary. However, to provide greater pro- 
tection for the tort claimant, by Article V(5), the mortgage, as well as all 
other rights mentioned in Article I, may not, if the law of a Contracting 
State so provides, be set up to an extent greater than 80% of the sale price 
of the aircraft taken in execution as against persons who have sustained 
injury or damage on the surface caused by the aircraft or by any other 
aircraft encumbered with the same fleet mortgage.14 

The second paragraph of Article I makes the effect of recording, as to 
third persons, depend on the law of the state where recorded. Thus, it is 

9 Assuming both are signatory States. 

10 Report and Commentary of the Legal Committee of ICAO on the Draft 
Convention Concerning the International Recognition of Rights in Aircraft, 
See, pages 505-511 of this issue of the JOURNAL especially 507. 

11 Except it appears impossible to mortgage aircraft under construction. 

12 See note 10, supra. 

13 JONES, CHATTEL MorTGAGES & CONDITIONAL SALES, (6th ed. 1933) §33(c). 


14 Except when insured. If execution takes place in the State of registration 
the per cent may be lower by virtue of Art. IX. 
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left to that State to determine the rank of the recorded rights and to settle 
controversies that may arise in recordation. But no State may admit any 
charge taking priority over the rights mentioned in Article I’ except those 
mentioned in Articles III and V(6).16 This means that taxes, public charges 
and other fiscal claims cannot be accorded priority,17 even as to aircraft of 
the States own nationality.18 And even those of Article III must be prose- 
cuted within three months or recorded to preserve them.!® In this connec- 
tion, paragraph six of Article III seems to be a further refinement of 
Article IX and restricts incidents such as salvage claims to those arising 
outside the territory of registry. 

One of the most difficult subjects encountered in connection with the 
Convention was the question of spare parts located outside the State of the 
nationality of the aircraft.2° It was particularly difficult because of the 
number of countries that do not recognize a mortgage on chattels. The 
present Article VIII was developed with this background. The State where 
the aircraft is registered must recognize the right recorded there as ex- 
tending to spare parts before other Contracting States are required to 
recognize it. The local creditors and prospective creditors where the parts 
are located are given additional “appropriate public notice” besides that 
afforded by recordation.24_ It will probably be necessary for Congress 
either to amend the Civil Aeronautics Act of 1938 to provide for the record- 
ing of spare parts associated with aircraft engaged in foreign commerce 
since the recording provisions of that Act include only U.S. registered air- 
craft,22 or to enact a complete Federal chattel mortgage law, like the ship 
mortgage act,?8 applicable to aircraft and spare parts. 

Article VI when read together with Article V(4) seems to give a result 
which is a compromise between the French doctrine of la purge, recognized 
in many countries, and the Anglo-American concept of judicial sales. Under 
the French doctrine when a chattel is seized by an attaching creditor and 
caused to be sold at a judicial sale the purchaser of the chattel gets a title 
free and clear of all liens. The senior lien holder is paid first but if the 
proceeds of the sale do not cover his claim he is neither paid in full nor per- 
mitted to hold his security. This doctrine is limited by Article V(4) which 
provides that no sale can be effected unless all charges senior to the claim 
of the executing creditor are covered by the proceeds or “‘assumed” by the 
purchaser — not merely subject to them. 

These are the major provisions of the draft, the remaining articles 
dealing primarily with matters of procedure and are, for the most part, self- 
explanatory. The draft is distinguished from previous drafts by its sim- 
plicity, stating only the main principles, probably because it was found to 
be impossible to reconcile the peculiarities of every legal system. However, 
the Brussels Convention on Maritime Mortgages and Privileges of 1926 
is similar in its simplicity yet it has served satisfactorily as a basis of 
international granting of credit among nations parties thereto.24 

Amory O. Moore* 





16 Art. III(7). 

16 Art. III was apparently modeled after similar provisions in the Brussels 
Convention on Maritime Mortgages and Privileges of 1926. See, Lord and Glenn, 
The Foreign Ship Mortgage (1947) 56 Yale L.J. 923, 925. 

17 But air traffic violations presumably can; Art. X. 18 Art. IX and III(7). 

19 Art. III(3) and III(5). 2° ICAO Doc. 4084, A1-LE/16, page 3. 

21 Furthermore, most spare parts may be admitted and kept under customs 
supervision in accord with Art. 24(b) of the International Civil Aviation Con- 
vention; see also Art. 27, 1945 USAvR 251. 

22 62 Stat. §503 (1938), 49 USCA §523 (Supp. 1946). 

23 41 Stat. 1000 (1920), 46 USCA 612 (1944). 

24 The United States is not a party to the Brussels Convention of 1926. For 
text see, Treaty Information Bull., No. 19 at 22 (U.S. Dep’t of State 1931). See 
also, 6 BENEDICT, ADMIRALTY 78 (6th ed. 1941). 

* Student, Northwestern Law School; Competitor, Legal Publications Board. 














BOOK REVIEWS 


_| AVIATION ACCIDENT LAW, by Charles S. Rhyne 2 Law 
' Book Company, 730 Jackson Place, N.W., Washington 6, D. C. 1947, 
pp. x, 315. $7.50.) 


Charles S. Rhyne! has written a book which should appeal to a wide 
range of readers. It will be of interest to all persons concerned with avia- 
tion, whether as operators, passengers, shippers, pilots, or even those whose 
interest is more general; and it is a “must have” book for every lawyer 
whose practice may require knowledge of the principles of liability for avia- 
tion accidents. 

It is most fitting that this valuable book should be presented by this 
particular aviation practicing lawyer. He has pioneered with two aviation 
books for practitioners (cited in the footnote). Mr. Rhyne is a true lawyer— 
able, alert, wise—who is making a splendid contribution to the Aviation 
Law Bar. He knows his field and he knows when to write a book. 

This work has been much needed. As Mr. Rhyne points out in the 
Introduction, it collects and analyzes the decisions of the courts involving 
aviation accidents “in an effort to state the status of the legal rules developed 
by such decisions”; and it includes a consideration of applicable statutes 
and treaties now in effect. The convenient and practicable Table of Contents 
makes available a classification of the material included which should en- 
able anyone to turn at once to the treatment of any of the recognized acci- 
dent liability fields and find there all the cases on the subject. There is also 
a useful index. In addition to the normal classification of the book’s mate- 
rial, there is a special chapter on “Aviation Accidents in International Air 
Transportation” which deals with several of the international conventions, 
including particularly the famous Warsaw Convention. The United States 
is a party to this convention. It attempts to establish a uniform system of 
liability on the part of carriers by air engaged in international transporta- 
tion of passengers, baggage and goods. It is, therefore, of great interest 
and importance to the United States’ practitioner who will more and more 
need to know of its provisions and of the court decisions thereunder. 

For the student of aviation, whether or not he be a practicing lawyer, 
this book could well be examined along with the “Report to the Civil Aero- 
nautics Board of a Study of Proposed Aviation Liability Legislation” by 
Edward C. Sweeney, dated June 1, 1941. This Sweeney report was a study 
of underlying facts and principles relating to aviation accident liability. 
It raised numerous important questions, such as, for example: ‘Do an ap- 
preciable number of persons injured by aircraft have no redress at common 
law because many aircraft accidents are not due to the legal negligence of 
the aircraft operator?”; “Do practical difficulties unduly hinder production 
of legally competent evidence to prove negligence in aviation suits?”; 
“Does the existing diversity of liability standards among the several states 
hinder the development of aviation?”; and, “Would a system of absolute 
limited liability, similar to Workmen’s Compensation, be a fairer method 
of adjusting aviation losses than the present common law system?”. To 
the extent that the courts in their decided cases have dealt with any of these 
questions, the necessary reference material will be found in Mr. Rhyne’s 
book. It is a pity that the Sweeney report could not be published as a com- 
panion volume. 





1 Lawyer, Washington, D.C.; General Counsel, National Institute of Munici- 
pal Law Officers; Chairman, Aeronautical Law Committee, American Bar Associa- 
tion; Author, CIVIL AERONAUTICS ao ANNOTATED (1939) and AIRPORTS AND THE 
Courts (1944). 
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The law proudly claims capacity to achieve stability and, at the same 
time, to adapt itself to the changing conditions of life. Stability is the re- 
sult of the deployment of sound theory. Naturally, new facts do not neces- 
sarily render invalid old theory. Dependable theory gives the law its idea 
content. Likewise the architectural concept of a beautiful building gives it 
the character which appeals to the mind through sight. The imaginative 
realization of how physical principles may be made to interplay to produce a 
radio, e.g., is more important than all the cheap physical materials in it. 
The “theory” or the “idea” is the controlling element that gives law sta- 
bility. As Justice Holmes said many years ago: “We have too little theory 
in the law rather than too much. ... To an imagination of any scope, the 
most far reaching form of power is not money, it is the command of ideas.” 

The problem in aviation is to apply sound theory, such as that of liability 
for negligent acts, to new facts. In the field of transportation heretofore, 
the theory of negligence has been applied, of course, to various surface 
forms of transportation. The facts of aviation are so different as to make 
the application of the theory of negligence, for example, seem to require 
modification. However, it probably will be found that it is not the theory 
that requires modification so much as it is the intelligent application thereof 
to aviation’s new facts. To the extent that such application is available in 
the decided cases, the practitioner will find all the answers there are in Mr. 


Rhyne’s book. 
L. WELCH POGUE* 





INTERNATIONAL AIR TRANSPORT 1947, Edited by the Rt. Hon. 
Lord Sempill A.F.C., F.R.Ae.S. (London and New York: Todd Reference 


Books, Ltd. 1947) pp. 476.) 


This is the third edition of an annual reference book previously known 
as Air Transport and Civil Aviation. A statement by the publishers indi- 
cates that enlargement of the scope of the book is the reason for retitling. 

Students of aviation and others engaged in various air transport re- 
searches will find this a useful key. For instance, most of the principal air 
transport companies of the world have contributed comprehensive state- 
ments on their development, present activities and future plans. Another 
section contains directories and statements of the policy and scope of the 
various international bodies concerned with civil aviation. 

In addition to detailed statistics for United Kingdom operators, the book 
contains an interesting Table 9, “Operational Statistics of the Major Air 
Transport Companies of the World.” The tabulation is for the year ended 
December 31, 1945 and is not comprehensive, but affords considerable com- 


parative interest. 
S. B. 


* Partner in law firm of Pogue & Neal, Washington, D.C., formerly General 
Counsel, and later Chairman, of the Civil Aeronautics Board. 








